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1 The Defense Production Act of 1950 was originally enacted by Public Law 774, 81st Cong., 
64 Stat. 798, Sept. 8, 1950, 50 U.S.C. App. Secs. 2061–2166. Legislation extending or amending 
the Defense Production Act of 1950 is listed after section 722 of this Act. 
2 Authority to condemn added July 31, 1951; title terminated at the close of June 30, 1953. 

Section 2(a)(2) of Public Law 111–67 repeals title II without striking such item in the 
table of contents.

3 Authority terminated at the close of April 30, 1953. Section 2(a)(2) of Public Law 111–
67 repeals titles IV and V without striking such item in the table of contents.

4 Control of consumer credit terminated June 30, 1952. Control of real estate credit terminated 
at the close of June 30, 1953. Section 2(a)(2) of Public Law 111–67 repeals title VI without 
striking such item in the table of contents.

THE DEFENSE PRODUCTION ACT OF 1950 1 

[Chapter 922; 64 Stat. 798; 50 U.S.C. 4501 et seq.] 

[As Amended Through P.L. 116–92, Enacted December 20, 2019] 

øCurrency: This publication is a compilation of the text of Chapter 922 of the 81st 
Congress. It was last amended by the public law listed in the As Amended 
Through note above and below at the bottom of each page of the pdf version and 
reflects current law through the date of the enactment of the public law listed at 
https://www.govinfo.gov/app/collection/comps/¿

øNote: While this publication does not represent an official version of any Federal 
statute, substantial efforts have been made to ensure the accuracy of its contents. 
The official version of Federal law is found in the United States Statutes at Large 
and in the United States Code. The legal effect to be given to the Statutes at 
Large and the United States Code is established by statute (1 U.S.C. 112, 204).¿

AN ACT To establish a system of priorities and allocations for materials and facili-
ties, authorize the requisitioning thereof, provide financial assistance for expan-
sion of productive capacity and supply, provide for price and wage stabilization, 
provide for the settlement of labor disputes, strengthen controls over credit, and 
by these measures facilitate the production of goods and services necessary for the 
national security, and for other purposes.

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act, di-
vided into titles, may be cited as ‘‘the Defense Production Act of 
1950.’’

ø50 U.S.C. 4501¿ 
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2Sec. 2 THE DEFENSE PRODUCTION ACT OF 1950

TITLE VII. GENERAL PROVISIONS. 

SEC. 2. DECLARATION OF POLICY. 
(a) FINDINGS.—Congress finds that—

(1) the security of the United States is dependent on the 
ability of the domestic industrial base to supply materials and 
services for the national defense and to prepare for and re-
spond to military conflicts, natural or man-caused disasters, or 
acts of terrorism within the United States; 

(2) to ensure the vitality of the domestic industrial base, 
actions are needed—

(A) to promote industrial resources preparedness in 
the event of domestic or foreign threats to the security of 
the United States; 

(B) to support continuing improvements in industrial 
efficiency and responsiveness; 

(C) to provide for the protection and restoration of do-
mestic critical infrastructure operations under emergency 
conditions; and 

(D) to respond to actions taken outside of the United 
States that could result in reduced supplies of strategic 
and critical materials, including energy, necessary for na-
tional defense and the general economic well-being of the 
United States; 
(3) in order to provide for the national security, the na-

tional defense preparedness effort of the United States Govern-
ment requires—

(A) preparedness programs to respond to both domes-
tic emergencies and international threats to national de-
fense; 

(B) measures to improve the domestic industrial base 
for national defense; 

(C) the development of domestic productive capacity to 
meet—

(i) essential national defense needs that can result 
from emergency conditions; and 

(ii) unique technological requirements; and 
(D) the diversion of certain materials and facilities 

from ordinary use to national defense purposes, when na-
tional defense needs cannot otherwise be satisfied in a 
timely fashion; 
(4) to meet the requirements referred to in this subsection, 

this Act provides the President with an array of authorities to 
shape national defense preparedness programs and to take ap-
propriate steps to maintain and enhance the domestic indus-
trial base; 

(5) in order to ensure national defense preparedness, it is 
necessary and appropriate to assure the availability of domes-
tic energy supplies for national defense needs; 

(6) to further assure the adequate maintenance of the do-
mestic industrial base, to the maximum extent possible, do-
mestic energy supplies should be augmented through reliance 
on renewable energy sources (including solar, geothermal, 
wind, and biomass sources), more efficient energy storage and 
distribution technologies, and energy conservation measures; 
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3 Sec. 2 THE DEFENSE PRODUCTION ACT OF 1950

(7) much of the industrial capacity that is relied upon by 
the United States Government for military production and 
other national defense purposes is deeply and directly influ-
enced by—

(A) the overall competitiveness of the industrial econ-
omy of the United States; and 

(B) the ability of industries in the United States, in 
general, to produce internationally competitive products 
and operate profitably while maintaining adequate re-
search and development to preserve competitiveness with 
respect to military and civilian production; and 
(8) the inability of industries in the United States, espe-

cially smaller subcontractors and suppliers, to provide vital 
parts and components and other materials would impair the 
ability to sustain the Armed Forces of the United States in 
combat for longer than a short period. 
(b) STATEMENT OF POLICY.—It is the policy of the United 

States that—
(1) to ensure the adequacy of productive capacity and sup-

ply, Federal departments and agencies that are responsible for 
national defense acquisition should continuously assess the ca-
pability of the domestic industrial base to satisfy production re-
quirements under both peacetime and emergency conditions, 
specifically evaluating the availability of adequate production 
sources, including subcontractors and suppliers, materials, 
skilled labor, and professional and technical personnel; 

(2) every effort should be made to foster cooperation be-
tween the defense and commercial sectors for research and de-
velopment and for acquisition of materials, components, and 
equipment; 

(3) plans and programs to carry out the purposes of this 
Act should be undertaken with due consideration for promoting 
efficiency and competition; 

(4) in providing United States Government financial assist-
ance under this Act to correct a domestic industrial base short-
fall, the President should give consideration to the creation or 
maintenance of production sources that will remain economi-
cally viable after such assistance has ended; 

(5) authorities under this Act should be used to reduce the 
vulnerability of the United States to terrorist attacks, and to 
minimize the damage and assist in the recovery from terrorist 
attacks that occur in the United States; 

(6) in order to ensure productive capacity in the event of 
an attack on the United States, the United States Government 
should encourage the geographic dispersal of industrial facili-
ties in the United States to discourage the concentration of 
such productive facilities within limited geographic areas that 
are vulnerable to attack by an enemy of the United States; 

(7) to ensure that essential national defense requirements 
are met, consideration should be given to stockpiling strategic 
materials, to the extent that such stockpiling is economical and 
feasible; and 

(8) in the construction of any industrial facility owned by 
the United States Government, in the rendition of any finan-
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4Sec. 101 THE DEFENSE PRODUCTION ACT OF 1950

5 Subsection (c) of sec. 101 was added by Public Law 94–163, the Energy Policy and Conserva-
tion Act of Dec. 22, 1975, sec. 104(a), 89 Stat. 878. Sec. 104(b) of Public Law 94–163 provided 
further:

‘‘(1) The authority to issue any rules or orders under section 101(c) of the Defense Production 
Act of 1950, as amended by this Act, shall expire at midnight September 30, 1994, but such 
expiration shall not affect any action or pending proceedings, civil or criminal, not finally deter-
mined on such date, nor any action or proceeding based upon any act committed prior to such 
date.

‘‘(2) The expiration of the Defense Production Act of 1950 or any amendment of such Act after 
the date of enactment of this Act shall not affect the authority of the President under section 
101(c) of such Act, as amended by subsection (a) of this section and in effect on the date of en-
actment of this Act, unless Congress by law expressly provides to the contrary’’. 

6 Section 6(3) of P.L. 102–99 amended section 101 by striking paragraphs (2) and (3) and in-
serting a new paragraph (2). The amendment probably should have been made to subsection 
(c) of section 101. 

cial assistance by the United States Government for the con-
struction, expansion, or improvement of any industrial facility, 
and in the production of goods and services, under this Act or 
any other provision of law, each department and agency of the 
United States Government should apply, under the coordina-
tion of the Federal Emergency Management Agency, when 
practicable and consistent with existing law and the desir-
ability for maintaining a sound economy, the principle of geo-
graphic dispersal of such facilities in the interest of national 
defense.

ø50 U.S.C. 4502¿

TITLE I—PRIORITIES AND ALLOCATIONS 

SEC. 101. (a) The President is hereby authorized (1) to require 
that performance under contracts or orders (other than contracts of 
employment) which he deems necessary or appropriate to promote 
the national defense shall take priority over performance under 
any other contract or order, and, for the purpose of assuring such 
priority, to require acceptance and performance of such contracts or 
orders in preference to other contracts or orders by any person he 
finds to be capable of their performance, and (2) to allocate mate-
rials, services, and facilities in such manner, upon such conditions, 
and to such extent as he shall deem necessary or appropriate to 
promote the national defense. 

(b) The powers granted in this section shall not be used to con-
trol the general distribution of any material in the civilian market 
unless the President finds (1) that such material is a scarce and 
critical material essential to the national defense, and (2) that the 
requirements of the national defense for such material cannot oth-
erwise be met without creating a significant dislocation of the nor-
mal distribution of such material in the civilian market to such a 
degree as to create appreciable hardship.

(c) 5(1) Notwithstanding any other provision of this Act, the 
President may, by rule or order, require the allocation of, or the 
priority performance under contracts or orders (other than con-
tracts of employment) relating to, materials, equipment, and serv-
ices in order to maximize domestic energy supplies if he makes the 
findings required by paragraph (3) of this subsection. 

(2) 6 The authority granted by this subsection may not be used 
to require priority performance of contracts or orders, or to control 
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5 Sec. 103THE DEFENSE PRODUCTION ACT OF 1950

7 Section 6(4) of P.L. 102–99 amended section 101 by redesignating paragraph (4) as (3). The 
amendment probably should have been made to subsection (c) of section 101. 

the distribution of any supplies of materials, services, and facilities 
in the marketplace, unless the President finds that—

(A) such materials, services, and facilities are scarce, crit-
ical, and essential—

(i) to maintain or expand exploration, production, re-
fining, transportation; 

(ii) to conserve energy supplies; or 
(iii) To construct or maintain energy facilities; and 

(B) maintenance or expansion of exploration, production, 
refining, transportation, or conservation of energy supplies or 
the construction and maintenance of energy facilities cannot 
reasonably be accomplished without exercising the authority 
specified in paragraph (1) of this subsection. 
(3) 7 During any period when the authority conferred by this 

subsection is being exercised, the President shall take such action 
as may be appropriate to assure that such authority is being exer-
cised in a manner which assures the coordinated administration of 
such authority with any priorities or allocations established under 
subsection (a) of this section and in effect during the same period. 

(d) The head of each Federal agency to which the President 
delegates authority under this section shall—

(1) issue, and annually review and update whenever ap-
propriate, final rules, in accordance with section 553 of title 5, 
United States Code, that establish standards and procedures 
by which the priorities and allocations authority under this 
section is used to promote the national defense, under both 
emergency and nonemergency conditions; and 

(2) as appropriate and to the extent practicable, consult 
with the heads of other Federal agencies to develop a con-
sistent and unified Federal priorities and allocations system.

ø50 U.S.C. 4511¿

SEC. 102. In order to prevent hoarding, no person shall accu-
mulate (1) in excess of the reasonable demands of business, per-
sonal, or home consumption, or (2) for the purpose of resale at 
prices in excess of prevailing market prices, materials which have 
been designated by the President as scarce materials or materials 
the supply of which would be threatened by such accumulation. 
The President shall order published in the Federal Register, and in 
such other manner as he may deem appropriate, every designation 
of materials the accumulation of which is unlawful and any with-
drawal of such designation. In making such designations the Presi-
dent may prescribe such conditions with respect to the accumula-
tion of materials in excess of the reasonable demands of business, 
personal, or home consumption as he deems necessary to carry out 
the objectives of this Act. This section shall not be construed to 
limit the authority contained in sections 101 and 704 of this Act.

ø50 U.S.C. 4512¿

SEC. 103. Any person who willfully performs any act prohib-
ited, or willfully fails to perform any act required, by the provisions 
of this title or any rule, regulation, or order thereunder, shall, upon 
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6Sec. 104 THE DEFENSE PRODUCTION ACT OF 1950

conviction, be fined not more than $10,000 or imprisoned for not 
more than one year, or both.

ø50 U.S.C. 4513¿

SEC. 104. LIMITATION ON ACTIONS WITHOUT CONGRESSIONAL AU-
THORIZATION. 

(a) WAGE OR PRICE CONTROLS.—No provision of this Act shall 
be interpreted as providing for the imposition of wage or price con-
trols without the prior authorization of such action by a joint reso-
lution of Congress. 

(b) CHEMICAL OR BIOLOGICAL WEAPONS.—No provision of title 
I of this Act shall be exercised or interpreted to require action or 
compliance by any private person to assist in any way in the pro-
duction of or other involvement in chemical or biological warfare 
capabilities, unless authorized by the President (or the President’s 
designee who is serving in a position at level I of the Executive 
Schedule in accordance with section 5312 of title 5, United States 
Code) without further redelegation.

ø50 U.S.C. 4514¿

SEC. 105. Nothing in this Act shall be construed to authorize 
the President to institute, without the approval of the Congress, a 
program for the rationing of gasoline among classes of end-users.

ø50 U.S.C. 4515¿

SEC. 106. For purposes of this Act, ‘‘energy’’ shall be designated 
as a ‘‘strategic and critical material’’ after the date of the enact-
ment of this section: Provided, That no provision of this Act shall, 
by virtue of such designation grant any new direct or indirect au-
thority to the President for the mandatory allocation or pricing of 
any fuel or feedstock (including, but not limited to, crude oil, resid-
ual fuel oil, any refined petroleum product, natural gas, or coal) or 
electricity or any other form of energy.

ø50 U.S.C. 4516¿

SEC. 107. STRENGTHENING DOMESTIC CAPABILITY. 
(a) IN GENERAL.—Utilizing the authority of title III of this Act 

or any other provision of law, the President may provide appro-
priate incentives to develop, maintain, modernize, restore, and ex-
pand the productive capacities of domestic sources for critical com-
ponents, critical technology items, materials, and industrial re-
sources essential for the execution of the national security strategy 
of the United States. 

(b) CRITICAL COMPONENTS AND CRITICAL TECHNOLOGY ITEMS.— 
(1) MAINTENANCE OF RELIABLE SOURCES OF SUPPLY.—The 

President shall take appropriate actions to assure that critical 
components, critical technology items, essential materials, and 
industrial resources are available from reliable sources when 
needed to meet defense requirements during peacetime, grad-
uated mobilization, and national emergency. 

(2) APPROPRIATE ACTION.—For purposes of this subsection, 
appropriate action may include—

(A) restricting contract solicitations to reliable sources; 
(B) restricting contract solicitations to domestic 

sources pursuant to—

VerDate 0ct 09 2002 11:30 Mar 18, 2020 Jkt 000000 PO 00000 Frm 00006 Fmt 9001 Sfmt 9001 G:\COMP\BANK\TDPAO1.BEL HOLC

March 18, 2020 

G:\COMP\BANK\THE DEFENSE PRODUCTION ACT OF 1950.XML

    
As Amended Through P.L. 116-92, Enacted December 20, 2019



7 Sec. 301 THE DEFENSE PRODUCTION ACT OF 1950

(i) section 2304(b)(1)(B) or section 2304(c)(3) of 
title 10, United States Code; 

(ii) section 303(b)(1)(B) or section 303(c)(3) of the 
Federal Property and Administrative Services Act of 
1949; or 

(iii) other statutory authority; 
(C) stockpiling critical components; and 
(D) developing substitutes for a critical component or 

a critical technology item.
ø50 U.S.C. 4517¿

SEC. 108. MODERNIZATION OF SMALL BUSINESS SUPPLIERS. 
(a) IN GENERAL.—In providing any assistance under this Act, 

the President shall accord a strong preference for small business 
concerns which are subcontractors or suppliers, and, to the max-
imum extent practicable, to such small business concerns located in 
areas of high unemployment or areas that have demonstrated a 
continuing pattern of economic decline, as identified by the Sec-
retary of Labor. 

(b) MODERNIZATION OF EQUIPMENT.— 
(1) IN GENERAL.—Funds authorized under title III may be 

used to guarantee the purchase or lease of advance manufac-
turing equipment, and any related services with respect to any 
such equipment for purposes of this Act. 

(2) SMALL BUSINESS SUPPLIERS.—In considering proposals 
for title III projects under paragraph (1), the President shall 
provide a strong preference for proposals submitted by a small 
business supplier or subcontractor whose proposal—

(A) has the support of the department or agency which 
will provide the guarantee; 

(B) reflects that the small business concern has made 
arrangements to obtain qualified outside assistance to sup-
port the effective utilization of the advanced manufac-
turing equipment being proposed for installation; and 

(C) meets the requirements of section 301, 302, or 303.
ø50 U.S.C. 4518¿

TITLE II—AUTHORITY TO REQUISITION AND CONDEMN 

øThe authority to condemn was added by section 102 of the 
Defense Production Act Amendments of 1951, 65 Stat. 132–133, 
July 31, 1951. The title was terminated at the close of June 30, 
1953, by section 11 of the Defense Production Act Amendments of 
1953, 67 Stat. 131, June 30, 1953. Title II repealed by section 
2(a)(2) of Public Law 111–67.¿ 

TITLE III—EXPANSION OF PRODUCTIVE 
CAPACITY AND SUPPLY 

SEC. 301. PRESIDENTIAL AUTHORIZATION FOR THE NATIONAL DE-
FENSE. 

(a) EXPEDITING PRODUCTION AND DELIVERIES OR SERVICES.— 
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8Sec. 301 THE DEFENSE PRODUCTION ACT OF 1950

(1) AUTHORIZED ACTIVITIES.—To reduce current or pro-
jected shortfalls of industrial resources, critical technology 
items, or essential materials needed for national defense pur-
poses, subject to such regulations as the President may pre-
scribe, the President may authorize a guaranteeing agency to 
provide guarantees of loans by private institutions for the pur-
pose of financing any contractor, subcontractor, provider of 
critical infrastructure, or other person in support of production 
capabilities or supplies that are deemed by the guaranteeing 
agency to be necessary to create, maintain, expedite, expand, 
protect, or restore production and deliveries or services essen-
tial to the national defense. 

(2) PRESIDENTIAL DETERMINATIONS REQUIRED.—Except dur-
ing a period of national emergency declared by Congress or the 
President, a loan guarantee may be entered into under this 
section only if the President determines that—

(A) the loan guarantee is for an activity that supports 
the production or supply of an industrial resource, critical 
technology item, or material that is essential for national 
defense purposes; 

(B) without a loan guarantee, credit is not available to 
the loan applicant under reasonable terms or conditions 
sufficient to finance the activity; 

(C) the loan guarantee is the most cost effective, expe-
dient, and practical alternative for meeting the needs of 
the Federal Government; 

(D) the prospective earning power of the loan appli-
cant and the character and value of the security pledged 
provide a reasonable assurance of repayment of the loan to 
be guaranteed; 

(E) the loan to be guaranteed bears interest at a rate 
determined by the Secretary of the Treasury to be reason-
able, taking into account the then-current average yield on 
outstanding obligations of the United States with remain-
ing periods of maturity comparable to the maturity of the 
loan; 

(F) the loan agreement for the loan to be guaranteed 
provides that no provision of the loan agreement may be 
amended or waived without the consent of the fiscal agent 
of the United States for the guarantee; and 

(G) the loan applicant has provided or will provide—
(i) an assurance of repayment, as determined by 

the President; and 
(ii) security—

(I) in the form of a performance bond, insur-
ance, collateral, or other means acceptable to the 
fiscal agent of the United States; and 

(II) in an amount equal to not less than 20 
percent of the amount of the loan. 

(3) LIMITATIONS ON LOANS.—Loans under this section may 
be—

(A) made or guaranteed under the authority of this 
section only to the extent that an appropriations Act—
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9 Sec. 301 THE DEFENSE PRODUCTION ACT OF 1950

(i) provides, in advance, budget authority for the 
cost of such guarantees, as defined in section 502 of 
the Federal Credit Reform Act of 1990 (2 U.S.C. 661a); 
and 

(ii) establishes a limitation on the total loan prin-
cipal that may be guaranteed; and 
(B) made without regard to the limitations of existing 

law, other than section 1341 of title 31, United States 
Code. 

(b) FISCAL AGENTS OF THE UNITED STATES.— 
(1) IN GENERAL.—Any Federal agency or any Federal re-

serve bank, when designated by the President, is hereby au-
thorized to act, on behalf of any guaranteeing agency, as fiscal 
agent of the United States in the making of such contracts of 
guarantee and in otherwise carrying out the purposes of this 
section. 

(2) FUNDS.—All such funds as may be necessary to enable 
any fiscal agent described in paragraph (1) to carry out any 
guarantee made by it on behalf of any guaranteeing agency 
shall be supplied and disbursed by or under authority from 
such guaranteeing agency. 

(3) LIMIT ON LIABILITY.—No fiscal agent described in para-
graph (1) shall have any responsibility or accountability, except 
as agent in taking any action pursuant to or under authority 
of this section. 

(4) REIMBURSEMENTS.—Each fiscal agent described in 
paragraph (1) shall be reimbursed by each guaranteeing agen-
cy for all expenses and losses incurred by such fiscal agent in 
acting as agent on behalf of such guaranteeing agency, includ-
ing, notwithstanding any other provision of law, attorneys’ fees 
and expenses of litigation. 
(c) OVERSIGHT.— 

(1) IN GENERAL.—All actions and operations of fiscal 
agents under authority of or pursuant to this section shall be 
subject to the supervision of the President, and to such regula-
tions as the President may prescribe. 

(2) OTHER AUTHORITY.—The President is authorized to pre-
scribe—

(A) either specifically or by maximum limits or other-
wise, rates of interest, guarantee and commitment fees, 
and other charges which may be made in connection with 
loans, discounts, advances, or commitments guaranteed by 
the guaranteeing agencies through fiscal agents under this 
section; and 

(B) regulations governing the forms and procedures 
(which shall be uniform to the extent practicable) to be uti-
lized in connection with such guarantees. 

(d) AGGREGATE GUARANTEE AMOUNTS.— 
(1) INDUSTRIAL RESOURCE AND CRITICAL TECHNOLOGY 

SHORTFALLS.— 
(A) IN GENERAL.—If the making of any guarantee or 

obligation of the Federal Government under this title re-
lating to a domestic industrial base shortfall would cause 
the aggregate outstanding amount of all guarantees for 
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10Sec. 302 THE DEFENSE PRODUCTION ACT OF 1950

such shortfall to exceed $50,000,000, any such guarantee 
may be made only—

(i) if the President has notified the Committee on 
Banking, Housing, and Urban Affairs of the Senate 
and the Committee on Financial Services of the House 
of Representatives in writing of the proposed guar-
antee; and 

(ii) after the 30-day period following the date on 
which notice under clause (i) is provided. 
(B) WAIVERS AUTHORIZED.—The requirements of sub-

paragraph (A) may be waived—
(i) during a period of national emergency declared 

by Congress or the President; or 
(ii) upon a determination by the President, on a 

nondelegable basis, that a specific guarantee is nec-
essary to avert an industrial resource or critical tech-
nology item shortfall that would severely impair na-
tional defense capability. 

(2) OTHER LIMITATIONS.—The authority conferred by this 
section shall not be used primarily to prevent the financial in-
solvency or bankruptcy of any person, unless—

(A) the President certifies that the insolvency or bank-
ruptcy would have a direct and substantially adverse effect 
upon national defense production; and 

(B) a copy of the certification under subparagraph (A), 
together with a detailed justification thereof, is trans-
mitted to the Committee on Banking, Housing, and Urban 
Affairs of the Senate and the Committee on Financial 
Services of the House of Representatives not later than 10 
days prior to the exercise of that authority for such use.

ø50 U.S.C. 4531¿

SEC. 302. LOANS TO PRIVATE BUSINESS ENTERPRISES. 
(a) LOAN AUTHORITY.—To reduce current or projected shortfalls 

of industrial resources, critical technology items, or materials es-
sential for the national defense, the President may make provision 
for loans to private business enterprises (including nonprofit re-
search corporations and providers of critical infrastructure) for the 
creation, maintenance, expansion, protection, or restoration of ca-
pacity, the development of technological processes, or the produc-
tion of essential materials, including the exploration, development, 
and mining of strategic and critical metals and minerals. 

(b) CONDITIONS OF LOANS.—Loans may be made under this 
section on such terms and conditions as the President deems nec-
essary, except that—

(1) financial assistance may be extended only to the extent 
that it is not otherwise available from private sources on rea-
sonable terms; and 

(2) during periods of national emergency declared by the 
Congress or the President, no such loan may be made unless 
the President determines that—

(A) the loan is for an activity that supports the pro-
duction or supply of an industrial resource, critical tech-
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11 Sec. 303THE DEFENSE PRODUCTION ACT OF 1950

nology item, or material that is essential to the national 
defense; 

(B) without the loan, United States industry cannot 
reasonably be expected to provide the needed capacity, 
technological processes, or materials in a timely manner; 

(C) the loan is the most cost-effective, expedient, and 
practical alternative method for meeting the need; 

(D) the prospective earning power of the loan appli-
cant and the character and value of the security pledged 
provide a reasonable assurance of repayment of the loan in 
accordance with the terms of the loan, as determined by 
the President; and 

(E) the loan bears interest at a rate determined by the 
Secretary of the Treasury to be reasonable, taking into ac-
count the then-current average yield on outstanding obli-
gations of the United States with remaining periods of ma-
turity comparable to the maturity of the loan. 

(c) LIMITATIONS ON LOANS.—Loans under this section may be—
(1) made or guaranteed under the authority of this section 

only to the extent that an appropriations Act—
(A) provides, in advance, budget authority for the cost 

of such guarantees, as defined in section 502 of the Fed-
eral Credit Reform Act of 1990 (2 U.S.C. 661a); and 

(B) establishes a limitation on the total loan principal 
that may be guaranteed; and 
(2) made without regard to the limitations of existing law, 

other than section 1341 of title 31, United States Code. 
(d) AGGREGATE LOAN AMOUNTS.— 

(1) IN GENERAL.—If the making of any loan under this sec-
tion to correct a shortfall would cause the aggregate out-
standing amount of all obligations of the Federal Government 
under this title relating to such shortfall to exceed $50,000,000, 
such loan may be made only—

(A) if the President has notified the Committee on 
Banking, Housing, and Urban Affairs of the Senate and 
the Committee on Financial Services of the House of Rep-
resentatives, in writing, of the proposed loan; and 

(B) after the 30-day period following the date on which 
notice under subparagraph (A) is provided. 
(2) WAIVERS AUTHORIZED.—The requirements of paragraph 

(1) may be waived—
(A) during a period of national emergency declared by 

the Congress or the President; and 
(B) upon a determination by the President, on a non-

delegable basis, that a specific loan is necessary to avert 
an industrial resource or critical technology shortfall that 
would severely impair national defense capability.

ø50 U.S.C. 4532¿

SEC. 303. OTHER PRESIDENTIAL ACTION AUTHORIZED. 
(a) IN GENERAL.— 

(1) IN GENERAL.—To create, maintain, protect, expand, or 
restore domestic industrial base capabilities essential for the 
national defense, the President may make provision—
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(A) for purchases of or commitments to purchase an 
industrial resource or a critical technology item, for Gov-
ernment use or resale; 

(B) for the encouragement of exploration, development, 
and mining of critical and strategic materials, and other 
materials; 

(C) for the development of production capabilities; and 
(D) for the increased use of emerging technologies in 

security program applications and the rapid transition of 
emerging technologies—

(i) from Government-sponsored research and de-
velopment to commercial applications; and 

(ii) from commercial research and development to 
national defense applications. 

(2) TREATMENT OF CERTAIN AGRICULTURAL COMMODITIES.—
A purchase for resale under this subsection shall not include 
that part of the supply of an agricultural commodity which is 
domestically produced, except to the extent that such domesti-
cally produced supply may be purchased for resale for indus-
trial use or stockpiling. 

(3) TERMS OF SALES.—No commodity purchased under this 
subsection shall be sold at less than—

(A) the established ceiling price for such commodity, 
except that minerals, metals, and materials shall not be 
sold at less than the established ceiling price, or the cur-
rent domestic market price, whichever is lower; or 

(B) if no ceiling price has been established, the higher 
of—

(i) the current domestic market price for such 
commodity; or 

(ii) the minimum sale price established for agri-
cultural commodities owned or controlled by the Com-
modity Credit Corporation, as provided in section 407 
of the Agricultural Act of 1949 (7 U.S.C. 1427). 

(4) DELIVERY DATES.—No purchase or commitment to pur-
chase any imported agricultural commodity shall specify a de-
livery date which is more than 1 year after the date of termi-
nation of this section. 

(5) PRESIDENTIAL DETERMINATIONS.—Except as provided in 
paragraph (7), the President may not execute a contract under 
this subsection unless the President, on a non-delegable basis, 
determines, with appropriate explanatory material and in writ-
ing, that—

(A) the industrial resource, material, or critical tech-
nology item is essential to the national defense; 

(B) without Presidential action under this section, 
United States industry cannot reasonably be expected to 
provide the capability for the needed industrial resource, 
material, or critical technology item in a timely manner; 
and 

(C) purchases, purchase commitments, or other action 
pursuant to this section are the most cost effective, expe-
dient, and practical alternative method for meeting the 
need. 
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(6) NOTIFICATION TO CONGRESS OF SHORTFALL.— 
(A) IN GENERAL.—Except as provided in paragraph (7), 

the President shall provide written notice to the Com-
mittee on Banking, Housing, and Urban Affairs of the Sen-
ate and the Committee on Financial Services of the House 
of Representatives of a domestic industrial base shortfall 
prior to taking action under this subsection to remedy the 
shortfall. The notice shall include the determinations made 
by the President under paragraph (5). 

(B) AGGREGATE AMOUNTS.—If the taking of any action 
under this subsection to correct a domestic industrial base 
shortfall would cause the aggregate outstanding amount of 
all such actions for such shortfall to exceed $50,000,000, 
the action or actions may be taken only after the 30-day 
period following the date on which the Committee on 
Banking, Housing, and Urban Affairs of the Senate and 
the Committee on Financial Services of the House of Rep-
resentatives have been notified in writing of the proposed 
action. 

(C) LIMITATION.—If the taking of any action or actions 
under this section to correct an industrial resource short-
fall would cause the aggregate outstanding amount of all 
such actions for such industrial resource shortfall to ex-
ceed $50,000,000, no such action or actions may be taken, 
unless such action or actions are authorized to exceed such 
amount by an Act of Congress. 
(7) WAIVERS AUTHORIZED.—The requirements of para-

graphs (1) through (6) may be waived—
(A) during a period of national emergency declared by 

the Congress or the President; or 
(B) upon a determination by the President, on a non-

delegable basis, that action is necessary to avert an indus-
trial resource or critical technology item shortfall that 
would severely impair national defense capability. 

(b) EXEMPTION FOR CERTAIN LIMITATIONS.—Subject to the limi-
tations in subsection (a), purchases and commitments to purchase 
and sales under subsection (a) may be made without regard to the 
limitations of existing law (other than section 1341 of title 31, 
United States Code), for such quantities, and on such terms and 
conditions, including advance payments, and for such periods, but 
not extending beyond a date that is not more than 10 years from 
the date on which such purchase, purchase commitment, or sale 
was initially made, as the President deems necessary, except that 
purchases or commitments to purchase involving higher than es-
tablished ceiling prices (or if no such established ceiling prices 
exist, currently prevailing market prices) or anticipated loss on re-
sale shall not be made, unless it is determined that supply of the 
materials could not be effectively increased at lower prices or on 
terms more favorable to the Government, or that such purchases 
are necessary to assure the availability to the United States of 
overseas supplies. 

(c) PRESIDENTIAL FINDINGS.— 
(1) IN GENERAL.—The President may take the actions de-

scribed in paragraph (2), if the President finds that—
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(A) under generally fair and equitable ceiling prices, 
for any raw or nonprocessed material, there will result a 
decrease in supplies from high-cost sources of such mate-
rial, and that the continuation of such supplies is nec-
essary to carry out the objectives of this title; or 

(B) an increase in cost of transportation is temporary 
in character and threatens to impair maximum production 
or supply in any area at stable prices of any materials. 
(2) SUBSIDY PAYMENTS AUTHORIZED.—Upon a finding under 

paragraph (1), the President may make provision for subsidy 
payments on any such domestically produced material, other 
than an agricultural commodity, in such amounts and in such 
manner (including purchases of such material and its resale at 
a loss), and on such terms and conditions, as the President de-
termines to be necessary to ensure that supplies from such 
high-cost sources are continued, or that maximum production 
or supply in such area at stable prices of such materials is 
maintained, as the case may be. 
(d) INCIDENTAL AUTHORITY.—The procurement power granted 

to the President by this section shall include the power to transport 
and store and have processed and refined any materials procured 
under this section. 

(e) INSTALLATION OF EQUIPMENT IN INDUSTRIAL FACILITIES.— 
(1) INSTALLATION AUTHORIZED.—If the President deter-

mines that such action will aid the national defense, the Presi-
dent is authorized—

(A) to procure and install additional equipment, facili-
ties, processes or improvements to plants, factories, and 
other industrial facilities owned by the Federal Govern-
ment; 

(B) to procure and install equipment owned by the 
Federal Government in plants, factories, and other indus-
trial facilities owned by private persons; 

(C) to provide for the modification or expansion of pri-
vately owned facilities, including the modification or im-
provement of production processes, when taking actions 
under section 301, 302, or this section; and 

(D) to sell or otherwise transfer equipment owned by 
the Federal Government and installed under this sub-
section to the owners of such plants, factories, or other in-
dustrial facilities. 
(2) INDEMNIFICATION.—The owner of any plant, factory, or 

other industrial facility that receives equipment owned by the 
Federal Government under this section shall agree—

(A) to waive any claim against the United States 
under section 107 or 113 of the Comprehensive Environ-
mental Response, Compensation, and Liability Act of 1980 
(42 U.S.C. 9607 and 9613); and 

(B) to indemnify the United States against any claim 
described in paragraph (1) made by a third party that 
arises out of the presence or use of equipment owned by 
the Federal Government. 

(f) EXCESS METALS, MINERALS, AND MATERIALS.— 
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(1) IN GENERAL.—Notwithstanding any other provision of 
law to the contrary, metals, minerals, and materials acquired 
pursuant to this section which, in the judgment of the Presi-
dent, are excess to the needs of programs under this Act, shall 
be transferred to the National Defense Stockpile established by 
the Strategic and Critical Materials Stock Piling Act (50 U.S.C. 
98 et seq.), when the President deems such action to be in the 
public interest. 

(2) TRANSFERS AT NO CHARGE.—Transfers made pursuant 
to this subsection shall be made without charge against or re-
imbursement from funds appropriated for the purposes of the 
Strategic and Critical Materials Stock Piling Act (50 U.S.C. 98 
et seq.), except that costs incident to such transfer, other than 
acquisition costs, shall be paid or reimbursed from such funds. 
(g) SUBSTITUTES.—When, in the judgement of the President, it 

will aid the national defense, the President may make provision for 
the development of substitutes for strategic and critical materials, 
critical components, critical technology items, and other industrial 
resources.

ø50 U.S.C. 4533¿

SEC. 304. DEFENSE PRODUCTION ACT FUND. 
(a) ESTABLISHMENT OF FUND.—There is established in the 

Treasury of the United States a separate fund to be known as the 
‘‘Defense Production Act Fund’’ (in this section referred to as the 
‘‘Fund’’). 

(b) MONEYS IN FUND.—There shall be credited to the Fund—
(1) all moneys appropriated for the Fund, as authorized by 

section 711; and 
(2) all moneys received by the Fund on transactions en-

tered into pursuant to section 303. 
(c) USE OF FUND.—The Fund shall be available to carry out the 

provisions and purposes of this title, subject to the limitations set 
forth in this Act and in appropriations Acts. 

(d) DURATION OF FUND.—Moneys in the Fund shall remain 
available until expended. 

(e) FUND BALANCE.—The Fund balance at the close of each fis-
cal year shall not exceed $750,000,000, excluding any moneys ap-
propriated to the Fund during that fiscal year or obligated funds. 
If, at the close of any fiscal year, the Fund balance exceeds 
$750,000,000, the amount in excess of $750,000,000 shall be paid 
into the general fund of the Treasury. 

(f) FUND MANAGER.—The President shall designate a Fund 
manager. The duties of the Fund manager shall include—

(1) determining the liability of the Fund in accordance 
with subsection (g); 

(2) ensuring the visibility and accountability of trans-
actions engaged in through the Fund; and 

(3) reporting to the Congress each year regarding activities 
of the Fund during the previous fiscal year. 
(g) LIABILITIES AGAINST FUND.—When any agreement entered 

into pursuant to this title after December 31, 1991, imposes any 
contingent liability upon the United States, such liability shall be 
considered an obligation against the Fund.
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ø50 U.S.C. 4534¿

øTitles IV through VI repealed by section 2(a)(2) of Public Law 
111–67.¿

TITLE VII—GENERAL PROVISIONS 

SEC. 701. SMALL BUSINESS. 
(a) PARTICIPATION.—Small business concerns shall be given the 

maximum practicable opportunity to participate as contractors, and 
subcontractors at various tiers, in all programs to maintain and 
strengthen the Nation’s industrial base and technology base under-
taken pursuant to this Act. 

(b) ADMINISTRATION OF ACT.—In administering the programs, 
implementing regulations, policies, and procedures under this Act, 
requests, applications, or appeals from small business concerns 
shall, to the maximum extent practicable, be expeditiously handled. 

(c) ADVISORY COMMITTEE PARTICIPATION.—Representatives of 
small business concerns shall be afforded the maximum oppor-
tunity to participate in such advisory committees as may be estab-
lished pursuant to this Act. 

(d) INFORMATION.—Information about this Act and activities 
undertaken in accordance with this Act shall be made available to 
small business concerns. 

(e) ALLOCATIONS UNDER SECTION 101.—Whenever the Presi-
dent makes a determination to exercise any authority to allocate 
any material pursuant to section 101, small business concerns shall 
be accorded, to the extent practicable, a fair share of such material, 
in proportion to the share received by such business concerns 
under normal conditions, giving such special consideration as may 
be possible to emerging small business concerns.

ø50 U.S.C. 4551¿

SEC. 702. DEFINITIONS. 
For purposes of this Act, the following definitions shall apply: 

(1) CRITICAL COMPONENT.—The term ‘‘critical component’’ 
includes such components, subsystems, systems, and related 
special tooling and test equipment essential to the production, 
repair, maintenance, or operation of weapon systems or other 
items of equipment identified by the President as being essen-
tial to the execution of the national security strategy of the 
United States. Components identified as critical by a National 
Security Assessment conducted pursuant to section 113(i) of 
title 10, United States Code, or by a Presidential determina-
tion as a result of a petition filed under section 232 of the 
Trade Expansion Act of 1962 shall be designated as critical 
components for purposes of this Act, unless the President de-
termines that the designation is unwarranted. 

(2) CRITICAL INFRASTRUCTURE.—The term ‘‘critical infra-
structure’’ means any systems and assets, whether physical or 
cyber-based, so vital to the United States that the degradation 
or destruction of such systems and assets would have a debili-
tating impact on national security, including, but not limited 
to, national economic security and national public health or 
safety. 
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(3) CRITICAL TECHNOLOGY.—The term ‘‘critical technology’’ 
includes any technology designated by the President to be es-
sential to the national defense. 

(4) CRITICAL TECHNOLOGY ITEM.—The term ‘‘critical tech-
nology item’’ means materials directly employing, derived from, 
or utilizing a critical technology. 

(5) DEFENSE CONTRACTOR.—The term ‘‘defense contractor’’ 
means any person who enters into a contract with the United 
States—

(A) to furnish materials, industrial resources, or a crit-
ical technology for the national defense; or 

(B) to perform services for the national defense. 
(6) DOMESTIC INDUSTRIAL BASE.—The term ‘‘domestic in-

dustrial base’’ means domestic sources which are providing, or 
which would be reasonably expected to provide, materials or 
services to meet national defense requirements during peace-
time, national emergency, or war. 

(7) DOMESTIC SOURCE.—The term ‘‘domestic source’’ means 
a business concern—

(A) that performs in the United States or Canada sub-
stantially all of the research and development, engineer-
ing, manufacturing, and production activities required of 
such business concern under a contract with the United 
States relating to a critical component or a critical tech-
nology item; and 

(B) that procures from business concerns described in 
subparagraph (A) substantially all of any components and 
assemblies required under a contract with the United 
States relating to a critical component or critical tech-
nology item. 
(8) FACILITIES.—The term ‘‘facilities’’ includes all types of 

buildings, structures, or other improvements to real property 
(but excluding farms, churches or other places of worship, and 
private dwelling houses), and services relating to the use of 
any such building, structure, or other improvement. 

(9) FOREIGN SOURCE.—The term ‘‘foreign source’’ means a 
business entity other than a ‘‘domestic source’’. 

(10) GUARANTEEING AGENCY.—The term ‘‘guaranteeing 
agency’’ means a department or agency of the United States 
engaged in procurement for the national defense. 

(11) HOMELAND SECURITY.—The term ‘‘homeland security’’ 
includes efforts—

(A) to prevent terrorist attacks within the United 
States; 

(B) to reduce the vulnerability of the United States to 
terrorism; 

(C) to minimize damage from a terrorist attack in the 
United States; and 

(D) to recover from a terrorist attack in the United 
States. 
(12) INDUSTRIAL RESOURCES.—The term ‘‘industrial re-

sources’’ means materials, services, processes, or manufac-
turing equipment (including the processes, technologies, and 
ancillary services for the use of such equipment) needed to es-
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tablish or maintain an efficient and modern national defense 
industrial base. 

(13) MATERIALS.—The term ‘‘materials’’ includes—
(A) any raw materials (including minerals, metals, and 

advanced processed materials), commodities, articles, com-
ponents (including critical components), products, and 
items of supply; and 

(B) any technical information or services ancillary to 
the use of any such materials, commodities, articles, com-
ponents, products, or items. 
(14) NATIONAL DEFENSE.—The term ‘‘national defense’’ 

means programs for military and energy production or con-
struction, military or critical infrastructure assistance to any 
foreign nation, homeland security, stockpiling, space, and any 
directly related activity. Such term includes emergency pre-
paredness activities conducted pursuant to title VI of The Rob-
ert T. Stafford Disaster Relief and Emergency Assistance Act 
and critical infrastructure protection and restoration. 

(15) PERSON.—The term ‘‘person’’ includes an individual, 
corporation, partnership, association, or any other organized 
group of persons, or legal successor or representative thereof, 
or any State or local government or agency thereof. 

(16) SERVICES.—The term ‘‘services’’ includes any effort 
that is needed for or incidental to—

(A) the development, production, processing, distribu-
tion, delivery, or use of an industrial resource or a critical 
technology item; 

(B) the construction of facilities; 
(C) the movement of individuals and property by all 

modes of civil transportation; or 
(D) other national defense programs and activities. 

(17) SMALL BUSINESS CONCERN.—The term ‘‘small business 
concern’’ means a business concern that meets the require-
ments of section 3(a) of the Small Business Act and the regula-
tions promulgated pursuant to that section, and includes such 
business concerns owned and controlled by socially and eco-
nomically disadvantaged individuals or by women.

ø50 U.S.C. 4552¿

SEC. 703. CIVILIAN PERSONNEL. 
Any officer or agency head may—

(1) appoint civilian personnel without regard to section 
5331(b) of title 5, United States Code, and without regard to 
the provisions of title 5, United States Code, governing ap-
pointments in the competitive service; and 

(2) fix the rate of basic pay for such personnel without re-
gard to the provisions of chapter 51 and subchapter III of chap-
ter 53 of title 5, United States Code, relating to classification 
and General Schedule pay rates, 

except that no individual so appointed may receive pay in excess 
of the annual rate of basic pay payable for GS–18 of the General 
Schedule, as the President deems appropriate to carry out this Act.

ø50 U.S.C. 4553¿
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SEC. 704. REGULATIONS AND ORDERS. 
(a) IN GENERAL.—Subject to section 709 and subsection (b), the 

President may prescribe such regulations and issue such orders as 
the President may determine to be appropriate to carry out this 
Act. 

(b) PROCUREMENT REGULATIONS.—Any procurement regulation, 
procedure, or form issued pursuant to subsection (a) shall be issued 
pursuant to section 25 of the Office of Federal Procurement Policy 
Act, and shall conform to any governmentwide procurement policy 
or regulation issued pursuant to section 6 or 25 of that Act.

ø50 U.S.C. 4554¿

SEC. 705. (a) The President shall be entitled, while this Act is 
in effect and for a period of two years thereafter, by regulation, 
subpoena, or otherwise, to obtain such information from, require 
such reports and the keeping of such records by, make such inspec-
tion of the books, records, and other writings, premises or property 
of, and take the sworn testimony of, and administer oaths and af-
firmations to, any person as may be necessary or appropriate, in 
his discretion, to the enforcement or the administration of this Act 
and the regulations or orders issued thereunder. The authority of 
the President under this section includes the authority to obtain in-
formation in order to perform industry studies assessing the capa-
bilities of the United States industrial base to support the national 
defense. The President shall issue regulations insuring that the au-
thority of this subsection will be utilized only after the scope and 
purpose of the investigation, inspection, or inquiry to be made have 
been defined by competent authority, and it is assured that no ade-
quate and authoritative data are available from any Federal or 
other responsible agency. In case of contumacy by, or refusal to 
obey a subpoena served upon, any person referred to in this sub-
section, the district court of the United States for any district in 
which such person is found or resides or transacts business, upon 
application by the President, shall have jurisdiction to issue an 
order requiring such person to appear and give testimony or to ap-
pear and produce documents, or both; and any failure to obey such 
order of the court may be punished by such court as a contempt 
thereof. 

(b) The production of a person’s books, records, or other docu-
mentary evidence shall not be required at any place other than the 
place where such person usually keeps them, if prior to the return 
date specified in the regulations, subpoena, or other document 
issued with respect thereto, such person furnishes the President 
with a true copy of such books, records, or other documentary evi-
dence (certified by such person under oath to be a true and correct 
copy) or enters into a stipulation with the President as to the infor-
mation contained in such books, records, or other documentary evi-
dence. Witnesses shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United States. 

(c) Any person who willfully performs any act prohibited or 
willfully fails to perform any act required by the above provisions 
of this section, or any rule, regulation, or order thereunder, shall 
upon conviction be fined not more than $10,000 or imprisoned for 
not more than one year or both. 
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(d) Information obtained under this section which the Presi-
dent deems confidential or with reference to which a request for 
confidential treatment is made by the person furnishing such infor-
mation shall not be published or disclosed unless the President de-
termines that the withholding thereof is contrary to the interest of 
the national defense, and any person willfully violating this provi-
sion shall, upon conviction, be fined not more than $10,000, or im-
prisoned for not more than one year, or both. 

(e) Any person subpoenaed under this section shall have the 
right to make a record of his testimony and to be represented by 
counsel.

ø50 U.S.C. 4555¿

SEC. 706. (a) Whenever in the judgment of the President any 
person has engaged or is about to engage in any acts or practices 
which constitute or will constitute a violation of any provision of 
this Act, he may make application to the appropriate court for an 
order enjoining such acts or practices, or for an order enforcing 
compliance with such provision, and upon a showing by the Presi-
dent that such person has engaged or is about to engage in any 
such acts or practices a permanent or temporary injunction, re-
straining order, or other order, with or without such injunction or 
restraining order, shall be granted without bond. 

(b) The district courts of the United States and the United 
States courts of any Territory or other place subject to the jurisdic-
tion of the United States shall have jurisdiction of violations of this 
Act or any rule, regulation, order, or subpena thereunder, and of 
all civil actions under this Act to enforce any liability or duty cre-
ated by, or to enjoin any violation of, this Act or any rule, regula-
tion, order, or subpena thereunder. Any criminal proceeding on ac-
count of any such violation may be brought in any district in which 
any act, failure to act, or transaction constituting the violation oc-
curred. Any such civil action may be brought in any such district 
or in the district in which the defendant resides or transacts busi-
ness. Process in such cases, criminal or civil, may be served in any 
district wherein the defendant resides or transacts business or 
wherever the defendant may be found; the subpena for witnesses 
who are required to attend a court in any district in such case may 
run into any other district. The termination of the authority grant-
ed in any title or section of this Act, or of any rule, regulation, or 
order issued thereunder, shall not operate to defeat any suit, ac-
tion, or prosecution, whether theretofore or thereafter commenced, 
with respect to any right, liability, or offense incurred or committed 
prior to the termination date of such title or of such rule, regula-
tion, or order. No costs shall be assessed against the United States 
in any proceeding under this Act. All litigation arising under this 
Act or the regulations promulgated thereunder shall be under the 
supervision and control of the Attorney General.

ø50 U.S.C. 4556¿

SEC. 707. No person shall be held liable for damages or pen-
alties for any act or failure to act resulting directly or indirectly 
from compliance with a rule, regulation, or order issued pursuant 
to this Act notwithstanding that any such rule, regulation, or order 
shall thereafter be declared by judicial or other competent author-
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8 Law 94–152, Dec. 16, 1975, sec. 3, 89 Stat. 810, revised sec. 708 and added sec. 708A effec-
tive ‘‘on the one hundred and twentieth day beginning after’’ Dec. 16, 1975 (Public Law 94–152, 
sec. 9, 89 Stat. 821), Sec. 4 of Public Law 94–152 (89 Stat. 820) provided further:

‘‘(a) Any voluntary agreement—
‘‘(1) entered into under section 708 of the Defense Production Act of 1950 prior to the ef-

fective date of this Act, and 
‘‘(2) in effect immediately prior to such date 

may continue in effect (except as otherwise provided in section 708A(o) of the Defense Produc-
tion Act of 1950, as amended by this Act) and shall be carried out in accordance with such sec-
tion 708, as amended by this Act, and such section 708A.

‘‘(b) No provision of the Defense Production Act of 1950, as amended by this Act, shall be con-
strued as granting immunity for, nor as limiting or in any way affecting any remedy or penalty 
which may result from any legal action or proceeding arising from, any acts or practices which 
occurred (1) prior to the date of enactment of this Act, (2) outside the scope and purpose or not 
in compliance with the terms and conditions of the Defense Production Act of 1950, or (3) subse-
quent to the expiration or repeal of the Defense Production Act of 1950.

‘‘(c) Effective on the date of enactment of this Act, the immunity conferred by section 708 or 
708A of the Defense Production Act of 1950, as amended by this Act, shall not apply to any 
action taken or authorized to be taken by or under the Emergency Petroleum Allocation Act of 
1973’’. 

ity to be invalid. No person shall discriminate against orders or 
contracts to which priority is assigned or for which materials or fa-
cilities are allocated under title I of this Act or under any rule, reg-
ulation, or order issued thereunder, by charging higher prices or by 
imposing different terms and conditions for such orders or con-
tracts than for other generally comparable orders or contracts, on 
in any other manner.

ø50 U.S.C. 4557¿

SEC. 708. 8 (a) Except as specifically provided in subsection (j) 
of this section, no provision of this Act shall be deemed to convey 
to any person any immunity from civil or criminal liability, or to 
create defenses to actions, under the antitrust laws. 

(b) DEFINITIONS.—For purposes of this Act—
(1) ANTITRUST LAWS.—The term ‘‘antitrust laws’’ has the 

meaning given to such term in subsection (a) of the first sec-
tion of the Clayton Act, except that such term includes section 
5 of the Federal Trade Commission Act to the extent that such 
section 5 applies to unfair methods of competition. 

(2) PLAN OF ACTION.—The term ‘‘plan of action’’ means any 
of 1 or more documented methods adopted by participants in 
an existing voluntary agreement implement that agreement. 
(c)(1) Upon finding that conditions exist which may pose a di-

rect threat to the national defense or its preparedness programs, 
the President may consult with representatives of industry, busi-
ness, financing, agriculture, labor, and other interests in order to 
provide for the making by such persons, with the approval of the 
President, of voluntary agreements and plans of action to help pro-
vide for the national defense. 

(2) The authority granted to the President in paragraph (1) 
and subsection (d) may be delegated by him (A) to individuals who 
are appointed by and with the advice and consent of the Senate, 
or are holding offices to which they have been appointed by and 
with the advice and consent of the Senate, (B) upon the condition 
that such individuals consult with the Attorney General and with 
the Federal Trade Commission not less than ten days before con-
sulting with any persons under paragraph (1), and (C) upon the 
condition that such individuals obtain the prior approval of the At-
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torney General, after consultation by the Attorney General with 
the Federal Trade Commission, to consult under paragraph (1). 

(3) Upon a determination by the President, on a nondelegable 
basis, that a specific voluntary agreement or plan of action is nec-
essary to meet national defense requirements resulting from an 
event that degrades or destroys critical infrastructure—

(A) an individual that has been delegated authority under 
paragraph (1) with respect to such agreement or plan shall not 
be required to consult with the Attorney General or the Fed-
eral Trade Commission under paragraph (2)(B); and 

(B) the President shall publish a rule in accordance with 
subsection (e)(2)(B) and publish notice in accordance with sub-
section (e)(3)(B) with respect to such agreement or plan as soon 
as is practicable under the circumstances. 
(d)(1) To achieve the objectives of subsection (c)(1) of this sec-

tion, the President or any individual designated pursuant to sub-
section (c)(2) may provide for the establishment of such advisory 
committees as he determines are necessary. In addition to the re-
quirement specified in this section and except as provided in sub-
section (n), any such advisory committee shall be subject to the pro-
visions of the Federal Advisory Committee Act, whether or not 
such Act or any of its provisions expire or terminate during the 
term of this Act or of such committees, and in all cases such advi-
sory committees shall be chaired by a Federal employee (other than 
an individual employed pursuant to section 3109 of title 5, United 
States Code) and shall include representatives of the public. The 
Attorney General and the Federal Trade Commission shall have 
adequate advance notice of any meeting and may have an official 
representative attend and participate in any such meeting. 

(2) A full and complete verbatim transcript shall be kept of 
such advisory committee meetings, and shall be taken and depos-
ited, together with any agreement resulting therefrom, with the At-
torney General and the Federal Trade Commission. Such transcript 
and agreement shall be made available for public inspection and 
copying, subject to the provisions of paragraphs (1), (3), and (4) of 
section 552(b) of title 5, United States Code. 

(e)(1) The individual or individuals referred to in subsection 
(c)(2) shall, after approval of the Attorney General, after consulta-
tion by the Attorney General with the Chairman of the Federal 
Trade Commission, promulgate rules, in accordance with section 
553 of title 5, United States Code, incorporating standards and pro-
cedures by which voluntary agreements and plans of action may be 
developed and carried out. 

(2) In addition to the requirements of section 553 of title 5, 
United States Code—

(A) general notice of the proposed rulemaking referred to 
in paragraph (1) shall be published in the Federal Register, 
and such notice shall include—

(i) a statement of the time, place, and nature of the 
proposed rulemaking proceedings; 

(ii) reference to the legal authority under which the 
rule is being proposed; and 

(iii) either the terms of substance of the proposed rule 
or a description of the subjects and issues involved; 
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(B) the required publication of a rule shall be made not 
less than thirty days before its effective date; and 

(C) the individual or individuals referred to in paragraph 
(1) shall give interested persons the right to petition for the 
issuance, amendment, or repeal of a rule. 
(3) The rules promulgated pursuant to this subsection incor-

porating standards and procedures by which voluntary agreements 
may be developed shall provide, among other things, that—

(A) such agreements shall be developed at meetings which 
include—

(i) the Attorney General or his delegate, 
(ii) the Chairman of the Federal Trade Commission or 

his delegate, and 
(iii) an individual designated by the President in sub-

section (c)(2) or his delegate, 
and which are chaired by the individual referred to in clause 
(iii); 

(B) at least seven days prior to any such meeting, notice 
of the time, place, and nature of the meeting shall be published 
in the Federal Register; 

(C) interested persons may submit written data and views 
concerning the proposed voluntary agreement, with or without 
opportunity for oral presentation; 

(D) interested persons may attend any such meeting un-
less the individual designated by the President in subsection 
(c)(2) finds that the matter or matters to be discussed at such 
meeting falls within the purview of matters described in sec-
tion 552b(c) of title 5, United States Code; 

(E) a full and verbatim transcript shall be made of any 
such meeting and shall be transmitted by the chairman of the 
meeting to the Attorney General and to the Chairman of the 
Federal Trade Commission; 

(F) any voluntary agreement resulting from the meetings 
shall be transmitted by the chairman of the meetings to the 
Attorney General, the Chairman of the Federal Trade Commis-
sion, and the Congress; and 

(G) any transcript referred to in subparagraph (E) and any 
voluntary agreement referred to in subparagraph (F) shall be 
available for public inspection and copying, subject to para-
graphs (1), (3), and (4) of section 552(b) of title 5, United States 
Code. 
(f)(1) A voluntary agreement or plan of action may not become 

effective unless and until—
(A) the individual referred to in subsection (c)(2) who is to 

administer the agreement or plan approves it and certifies, in 
writing, that the agreement or plan is necessary to carry out 
the purposes of subsection (c)(1) and submits a copy of such 
agreement or plan to the Congress; and 

(B) the Attorney General (after consultation with the 
Chairman of the Federal Trade Commission) finds, in writing, 
that such purpose may not reasonably be achieved through a 
voluntary agreement or plan of action having less anticompeti-
tive effects or without any voluntary agreement or plan of ac-
tion and publishes such finding in the Federal Register. 
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(2) Each voluntary agreement or plan of action which becomes 
effective under paragraph (1) shall expire 5 years after the date it 
becomes effective (and at 5-year intervals thereafter, as the case 
may be), unless (immediately prior to such expiration date) the in-
dividual referred to in subsection (c)(2) who administers the agree-
ment or plan and the Attorney General (after consultation with the 
Chairman of the Federal Trade Commission) make the certification 
or finding, as the case may be, described in paragraph (1) with re-
spect to such voluntary agreement or plan of action and publishes 
such certification or finding in the Federal Register, in which case, 
the voluntary agreement or plan of action may be extended for an 
additional period of 5 years. 

(g) The Attorney General and the Chairman of the Federal 
Trade Commission shall monitor the carrying out of any voluntary 
agreement or plan of action to assure—

(1) that the agreement or plan is carrying out the purposes 
of subsection (c)(1); 

(2) that the agreement or plan is being carried out under 
rules promulgated pursuant to subsection (e); 

(3) that the participants are acting in accordance with the 
terms of the agreement or plan; and 

(4) the protection and fostering of competition and the pre-
vention of anticompetitive practices and effects. 
(h) The rules promulgated under subsection (e) with respect to 

the carrying out of voluntary agreements and plans of action shall 
provide—

(1) for the maintenance, by participants in any voluntary 
agreement or plan of action, of documents, minutes of meet-
ings, transcripts, records, and other data related to the car-
rying out of any voluntary agreement or plan of action; 

(2) that participants in any voluntary agreement or plan 
of action agree, in writing, to make available to the individual 
designated by the President in subsection (c)(2) to administer 
the voluntary agreement or plan of action, the Attorney Gen-
eral and the Chairman of the Federal Trade Commission for 
inspection and copying at reasonable times and upon reason-
able notice any item maintained pursuant to paragraph (1); 

(3) that any item made available to the individual des-
ignated by the President in subsection (c)(2) to administer the 
voluntary agreement or plan of action, the Attorney General, 
or the Chairman of the Federal Trade Commission pursuant to 
paragraph (2) shall be available from such individual, the At-
torney General, or the Chairman of the Federal Trade Com-
mission, as the case may be, for public inspection and copying, 
subject to paragraph (1), (3), or (4) of section 552(b) of title 5, 
United States Code; 

(4) that the individual designated by the President in sub-
section (c)(2) to administer the voluntary agreement or plan of 
action, the Attorney General, and the Chairman of the Federal 
Trade Commission, or their delegates, may attend meetings to 
carry out any voluntary agreement or plan of action; 

(5) that a Federal employee (other than an individual em-
ployed pursuant to section 3109 of title 5 of the United States 
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Code) shall attend meetings to carry out any voluntary agree-
ment or plan of action; 

(6) that participants in any voluntary agreement or plan 
of action provide the individual designated by the President in 
subsection (c)(2) to administer the voluntary agreement or plan 
of action, the Attorney General, and the Chairman of the Fed-
eral Trade Commission with adequate prior notice of the time, 
place, and nature of any meeting to be held to carry out the 
voluntary agreement or plan of action; 

(7) for the attendance by interested persons of any meeting 
held to carry out any voluntary agreement or plan of action, 
unless the individual designated by the President in subsection 
(c)(2) to administer the voluntary agreement or plan of action 
finds that the matter or matters to be discussed at such meet-
ing falls within the purview of matters described in section 
552b(c) of title 5, United States Code; 

(8) that the individual designated by the President in sub-
section (c)(2) to administer the voluntary agreement or plan of 
action has published in the Federal Register prior notification 
of the time, place, and nature of any meeting held to carry out 
any voluntary agreement or plan of action, unless he finds that 
the matter or matters to be discussed at such meeting falls 
within the purview of matters described in section 552b(c) of 
title 5, United States Code, in which case, notification of the 
time, place, and nature of such meeting shall be published in 
the Federal Register within ten days of the date of such meet-
ing; 

(9) that—
(A) the Attorney General (after consultation with the 

Chairman of the Federal Trade Commission and the indi-
vidual designated by the President in subsection (c)(2) to 
administer a voluntary agreement or plan of action), or 

(B) the individual designated by the President in sub-
section (c)(2) to administer a voluntary agreement or plan 
of action (after consultation with the Attorney General and 
the Chairman of the Federal Trade Commission), 

may terminate or modify, in writing, the voluntary agreement 
or plan of action at any time, and that effective, immediately 
upon such termination or modification, any antitrust immunity 
conferred upon the participants in the voluntary agreement or 
plan of action by subsection (j) shall not apply to any act or 
omission occurring after the time of such termination or modi-
fication; 

(10) that participants in any voluntary agreement or plan 
of action be reasonably representative of the appropriate indus-
try or segment of such industry; and 

(11) that the individual designated by the President in 
subsection (c)(2) to administer the voluntary agreement or plan 
of action shall provide prior written notification of the time, 
place, and nature of any meeting to carry out a voluntary 
agreement or plan of action to the Attorney General, the 
Chairman of the Federal Trade Commission and the Congress. 
(i) The Attorney General and the Chairman of the Federal 

Trade Commission shall each promulgate such rules as each deems 
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necessary or appropriate to carry out his responsibility under this 
section. 

(j) DEFENSES.— 
(1) IN GENERAL.—Subject to paragraph (4), there shall be 

available as a defense for any person to any civil or criminal 
action brought under the antitrust laws (or any similar law of 
any State) with respect to any action taken to develop or carry 
out any voluntary agreement or plan of action under this sec-
tion that—

(A) such action was taken—
(i) in the course of developing a voluntary agree-

ment initiated by the President or a plan of action 
adopted under any such agreement; or 

(ii) to carry out a voluntary agreement initiated by 
the President and approved in accordance with this 
section or a plan of action adopted under any such 
agreement, and 
(B) such person—

(i) complied with the requirements of this section 
and any regulation prescribed under this section; and 

(ii) acted in accordance with the terms of the vol-
untary agreement or plan of action. 

(2) SCOPE OF DEFENSE.—Except in the case of actions 
taken to develop a voluntary agreement or plan of action, the 
defense established in paragraph (1) shall be available only if 
and to the extent that the person asserting the defense dem-
onstrates that the action was specified in, or was within the 
scope of, an approved voluntary agreement initiated by the 
President and approved in accordance with this section or a 
plan of action adopted under any such agreement and ap-
proved in accordance with this section. The defense established 
in paragraph (1) shall not be available unless the President or 
the President’s designee has authorized and actively super-
vised the voluntary agreement or plan of action. 

(3) BURDEN OF PERSUASION.—Any person raising the de-
fense established in paragraph (1) shall have the burden of 
proof to establish the elements of the defense. 

(4) EXCEPTION FOR ACTIONS TAKEN TO VIOLATE THE ANTI-
TRUST LAWS.—The defense established in paragraph (1) shall 
not be available if the person against whom the defense is as-
serted shows that the action was taken for the purpose of vio-
lating the antitrust laws. 
(k) The Attorney General and the Federal Trade Commission 

shall each make surveys for the purpose of determining any factors 
which may tend to eliminate competition, create or strengthen mo-
nopolies, injure small business, or otherwise promote undue con-
centration of economic power in the course of the administration of 
this section. Such surveys shall include studies of the voluntary 
agreements and plans of action authorized by this section. The At-
torney General shall (after consultation with the Federal Trade 
Commission) submit to the Congress and the President at least 
once every year reports setting forth the results of such studies of 
voluntary agreements and plans of action. 
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(l) The individual or individuals designated by the President in 
subsection (c)(2) shall submit to the Congress and the President at 
least once every year reports describing each voluntary agreement 
or plan of action in effect and its contribution to achievement of the 
purpose of subsection (c)(1). 

(m) On complaint, the United States District Court for the Dis-
trict of Columbia shall have jurisdiction to enjoin any exemption or 
suspension pursuant to subsections (d)(2), (e)(3) (D) and (G), and 
(h) (3), (7), and (8), and to order the production of transcripts, 
agreements, items, or other records maintained pursuant to this 
section by the Attorney General, the Federal Trade Commission or 
any individual designated under subsection (c)(2), where the court 
determines that such transcripts, agreements, items, or other 
records have been improperly withheld from the complainant. In 
such a case the court shall determine the matter de novo, and may 
examine the contents of such transcripts, agreements, items, or 
other records in camera to determine whether such transcripts, 
agreements, items, or other records or any parts thereof shall be 
withheld under any of the exemption or suspension provisions re-
ferred to in this subsection, and the burden is on the Attorney Gen-
eral, the Federal Trade Commission, or such designated individual, 
as the case may be, to sustain its action. 

(n) EXEMPTION FROM ADVISORY COMMITTEE ACT PROVISIONS.—
Notwithstanding any other provision of law, the Federal Advisory 
Committee Act (5 U.S.C. App.) and any other provision of Federal 
law relating to advisory committees shall not apply to—

(1) the consultations referred to in subsection (c)(1); or 
(2) any activity conducted under a voluntary agreement or 

plan of action approved pursuant to this section that complies 
with the requirements of this section. 
(o) PREEMPTION OF CONTRACT LAW IN EMERGENCIES.—In any 

action in any Federal or State court for breach of contract, there 
shall be available as a defense that the alleged breach of contract 
was caused predominantly by action taken during an emergency to 
carry out a voluntary agreement or plan of action authorized and 
approved in accordance with this section. Such defense shall not re-
lease the party asserting it from any obligation under applicable 
law to mitigate damages to the greatest extent possible.

ø50 U.S.C. 4558¿

SEC. 709. PUBLIC PARTICIPATION IN RULEMAKING. 
(a) EXEMPTION FROM THE ADMINISTRATIVE PROCEDURE ACT.—

Any regulation issued under this Act shall not be subject to sec-
tions 551 through 559 of title 5, United States Code. 

(b) OPPORTUNITY FOR NOTICE AND COMMENT.— 
(1) IN GENERAL.—Except as provided in subsection (c), any 

regulation issued under this Act shall be published in the Fed-
eral Register and opportunity for public comment shall be pro-
vided for not less than 30 days, consistent with the require-
ments of section 553(b) of title 5, United States Code. 

(2) WAIVER FOR TEMPORARY PROVISIONS.—The require-
ments of paragraph (1) may be waived, if—
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(A) the officer authorized to issue the regulation finds 
that urgent and compelling circumstances make compli-
ance with such requirements impracticable; 

(B) the regulation is issued on a temporary basis; and 
(C) the publication of such temporary regulation is ac-

companied by the finding made under subparagraph (A) 
(and a brief statement of the reasons for such finding) and 
an opportunity for public comment is provided for not less 
than 30 days before any regulation becomes final. 
(3) CONSIDERATION OF PUBLIC COMMENTS.—All comments 

received during the public comment period specified pursuant 
to paragraph (1) or (2) shall be considered and the publication 
of the final regulation shall contain written responses to such 
comments. 
(c) PUBLIC COMMENT ON PROCUREMENT REGULATIONS.—Any 

procurement policy, regulation, procedure, or form (including any 
amendment or modification of any such policy, regulation, proce-
dure, or form) issued under this Act shall be subject to section 22 
of the Office of Federal Procurement Policy Act.

ø50 U.S.C. 4559¿

SEC. 710. (a) øSubsec. (a) was repealed by section 12(c)(1) of 
the Federal Employees Salary Increase Act of 1955, 69 Stat. 180, 
June 28, 1955.¿

(b)(1) The President is further authorized, to the extent he 
deems it necessary and appropriate in order to carry out the provi-
sions of this Act and subject to such regulations as he may issue, 
to employ persons of outstanding experience and ability without 
compensation; 

(2) The President shall be guided in the exercise of the author-
ity provided in this subsection by the following policies: 

(i) So far as possible, operations under the Act shall be car-
ried on by full-time salaried employees of the Government, and 
appointments under this authority shall be to advisory or con-
sultative positions only. 

(ii) Appointments to positions other than advisory or con-
sultative may be made under this authority only when the re-
quirements of the positions are such that the incumbent must 
personally possess outstanding experience and ability not ob-
tainable on a full-time, salaried basis. 
(3) Appointees under this subsection (b) shall when policy mat-

ters are involved, be limited to advising appropriate full-time sala-
ried Government officials who are responsible for making policy de-
cisions. 

(4) Appointments under this subsection (b) shall be supported 
by written certification by the head of the employing department 
or agency—

(i) that the appointment is necessary and appropriate in 
order to carry out the provisions of the Act; 

(ii) that the duties of the position to which the appoint-
ment is being made require outstanding experience and ability; 
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(iii) that the appointee has the outstanding experience and 
ability required by the position; and 

(iv) that the department or agency head has been unable 
to obtain a person with the qualifications necessary for the po-
sition on a full-time, salaried basis. 
(5) NOTICE AND FINANCIAL DISCLOSURE REQUIREMENTS.— 

(A) PUBLIC NOTICE OF APPOINTMENT.—The head of any de-
partment or agency who appoints any individual under this 
subsection shall publish a notice of such appointment in the 
Federal Register, including the name of the appointee, the em-
ploying department or agency, the title of the appointee’s posi-
tion, and the name of the appointee’s private employer. 

(B) FINANCIAL DISCLOSURE.—Any individual appointed 
under this subsection who is not required to file a financial dis-
closure report pursuant to section 101 of the Ethics in Govern-
ment Act of 1978, shall file a confidential financial disclosure 
report pursuant to section 107 of that Act with the appointing 
department or agency. 
(6) The Director of the Office of Personnel Management shall 

carry out a biennial survey of appointments made under this sub-
section and shall report his or her findings to the President and 
make such recommendations as he or she may deem proper. 

(7) Persons appointed under the authority of this subsection 
may be allowed reimbursement for travel, subsistence, and other 
necessary expenses incurred by them in carrying out the functions 
for which they were appointed in the same manner as persons em-
ployed intermittently in the Federal Government are allowed ex-
penses under section 5703 of title 5, United States Code. 

(c) The President is authorized, to the extent he deems it nec-
essary and appropriate in order to carry out the provisions of this 
Act, to employ experts and consultants or organizations thereof, as 
authorized by section 55a of title 5 of the United States Code. Indi-
viduals so employed may be compensated at rates not in excess of 
$50 per diem and while away from their homes or regular places 
of business they may be allowed transportation and not to exceed 
$15 per diem in lieu of subsistence and other expenses while so em-
ployed. 

(d) The President may utilize the services of Federal, State, 
and local agencies and may utilize and establish such regional, 
local, or other agencies and, utilize such voluntary and uncompen-
sated services, as may from time to time be needed. 

(e) The President is further authorized to provide for the estab-
lishment and training of a nucleus executive reserve for employ-
ment in executive positions in Government during periods of na-
tional defense emergency, as determined by the President. Mem-
bers of this executive reserve who are not full-time Government 
employees may be allowed transportation and per diem in lieu of 
subsistence, in accordance with title 5 of the United States Code 
(with respect to individuals serving without pay, while away from 
their homes or regular places of business), for the purpose of par-
ticipating in the executive reserve training program. 

(f) Whoever, being an officer or employee of the United States 
or any department or agency thereof (including any Member of the 
Senate or House of Representatives), receives, by virtue of his office 
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9 Authority of the President to approve certain voluntary agreements made permanent, May 
18, 1971, by 85 Stat. 38. 

or employment, confidential information, and (1) uses such infor-
mation in speculating directly or indirectly on any commodity ex-
change, or (2) discloses such information for the purpose of aiding 
any other person so to speculate, shall be fined not more than 
$10,000 or imprisoned not more than one year, or both. As used in 
this section, the term ‘‘speculate’’ shall not include a legitimate 
hedging transaction, or a purchase or sale which is accompanied by 
actual delivery of the commodity. 

(g) The President, when he deems such action necessary, may 
make provision for the printing and distribution of reports, in such 
number and in such manner as he deems appropriate, concerning 
the actions taken to carry out the objectives of this Act.

ø50 U.S.C. 4560¿

SEC. 711. There is authorized to be appropriated $133,000,000 
for fiscal year 2015 and each fiscal year thereafter for the carrying 
out of the provisions and purposes of this Act by the President and 
such agencies as he may designate or create. In addition to the ap-
propriations authorized by the previous sentence, there is author-
ized to be appropriated $117,000,000 for each of fiscal years 2020 
through 2024 to carry out title III.

ø50 U.S.C. 4561¿ øSection 712 repealed by section 153 of P.L. 102–558 (106 Stat. 
4219).¿

SEC. 713. The provisions of this Act shall be applicable to the 
United States, its Territories and possessions, and the District of 
Columbia.

ø50 U.S.C. 4562¿

SEC. 714. øThe Small Defense Plants Administration created 
by this section, added by the Defense Production Act amendments 
of 1951, was terminated at the close of July 31, 1953, and was suc-
ceeded by the Small Business Administration created under the 
Small business Act of 1953. For purposes of section 301(a) of this 
Act, section 714(a)(1) defined a small-business concern as follows: 
‘‘ * * * a small-business concern shall be deemed to be one which 
is independently owned and operated and which is not dominant in 
its field of operation,’’ and provided that, ‘‘The Administration, in 
making a detailed definition, may use these criteria, among others: 
independency of ownership and operation, number of employees, 
dollar volume of business, and nondominance in its field.’’¿ 

SEC. 715. If any provision of this Act or the application of such 
provision to any person or circumstances shall be held invalid, the 
remainder of the Act, and the application of such provision to per-
sons or circumstances other than those as to which it is held in-
valid, shall not be affected thereby.

ø50 U.S.C. 4563¿ øSection 716 repealed by section 154 of P.L. 102–558 (106 Stat. 
4219).¿

SEC. 717. (a) Title I (except section 104), title III, and title VII 
(except sections 707, 708 9, and 721) shall terminate on September 
30, 2025, except that all authority extended under title III shall be 
effective for any fiscal year only to such extent or in such amounts 
as are provided in advance in appropriations Acts. 
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(b) Notwithstanding subsection (a), any agency created under 
a provision of law that is terminated under subsection (a) may con-
tinue in existence, for purposes of liquidation, for a period not to 
exceed 6 months, beginning on the date of termination of the provi-
sion authorizing the creation of such agency under subsection (a). 

(c) The termination of any section of this Act, or of any agency 
or corporation utilized under this Act, shall not affect the disburse-
ment of funds under, or the carrying out of, any contract, guar-
antee, commitment or other obligation entered into pursuant to 
this Act prior to the date of such termination, or the taking of any 
action necessary to preserve or protect the interests of the United 
States in any amounts advanced or paid out in carrying on oper-
ations under this Act, or the taking of any action (including the 
making of new guarantees) deemed by a guaranteeing agency to be 
necessary to accomplish the orderly liquidation, adjustment or set-
tlement of any loans guaranteed under this Act, including actions 
deemed necessary to avoid undue hardship to borrowers in recon-
verting to normal civilian production; and all of the authority 
granted to the President, guaranteeing agencies, and fiscal agents, 
under section 301 of this Act shall be applicable to actions taken 
pursuant to the authority contained in this subsection. 

(d) No action for the recovery of any cooperative payment made 
to a cooperative association by a Market Administrator under an 
invalid provision of a milk marketing order issued by the Secretary 
of Agriculture pursuant to the Agricultural Marketing Agreement 
Act of 1937 shall be maintained unless such action is brought by 
producers specifically named as party plaintiffs to recover their re-
spective share of such payments within ninety days after the date 
of enactment of the Defense Production Act Amendments of 1952 
with respect to any cause of action heretofore accrued and not oth-
erwise barred, or within ninety days after accrual with respect to 
future payments, and unless each claimant shall allege and prove 
(1) that he objected at the hearing to the provisions of the order 
under which such payments were made and (2) that he either re-
fused to accept payments computed with such deduction or accept-
ed them under protest to either the Secretary or the Administrator. 
The district courts of the United States shall have exclusive origi-
nal jurisdiction of all such actions regardless of the amount in-
volved. This subsection shall not apply to funds held in escrow pur-
suant to court order. Notwithstanding any other provision of this 
Act, no termination date shall be applicable to this subsection.

ø50 U.S.C. 4564¿ øSection 718 repealed by section 155 of P.L. 102–558 (106 Stat. 
4219).¿

øSection 719 repealed by section 5(b) of P.L. 100–679 (102 
Stat. 4063).¿

øSection 720 repealed by section 156 of P.L. 102–558 (106 Stat. 
4219).¿

AUTHORITY TO REVIEW CERTAIN MERGERS, ACQUISITIONS, AND 
TAKEOVERS 

SEC. 721. (a) DEFINITIONS.—For purposes of this section, the 
following definitions shall apply: 
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(1) CLARIFICATION.—The term ‘‘national security’’ shall be 
construed so as to include those issues relating to ‘‘homeland 
security’’, including its application to critical infrastructure. 

(2) COMMITTEE; CHAIRPERSON.—The terms ‘‘Committee’’ 
and ‘‘chairperson’’ mean the Committee on Foreign Investment 
in the United States and the chairperson thereof, respectively. 

(3) CONTROL.—The term ‘‘control’’ means the power, direct 
or indirect, whether exercised or not exercised, to determine, 
direct, or decide important matters affecting an entity, subject 
to regulations prescribed by the Committee. 

(4) COVERED TRANSACTION.— 
(A) IN GENERAL.—Except as otherwise provided, the 

term ‘‘covered transaction’’ means—
(i) any transaction described in subparagraph 

(B)(i); and 
(ii) any transaction described in clauses (ii) 

through (v) of subparagraph (B) that is proposed, 
pending, or completed on or after the effective date set 
forth in section 1727 of the Foreign Investment Risk 
Review Modernization Act of 2018. 
(B) TRANSACTIONS DESCRIBED.—A transaction de-

scribed in this subparagraph is any of the following: 
(i) Any merger, acquisition, or takeover that is 

proposed or pending after August 23, 1988, by or with 
any foreign person that could result in foreign control 
of any United States business, including such a merg-
er, acquisition, or takeover carried out through a joint 
venture. 

(ii) Subject to subparagraphs (C) and (E), the pur-
chase or lease by, or a concession to, a foreign person 
of private or public real estate that—

(I) is located in the United States; 
(II)(aa) is, is located within, or will function 

as part of, an air or maritime port; or 
(bb)(AA) is in close proximity to a United 

States military installation or another facility or 
property of the United States Government that is 
sensitive for reasons relating to national security; 

(BB) could reasonably provide the foreign 
person the ability to collect intelligence on ac-
tivities being conducted at such an installa-
tion, facility, or property; or 

(CC) could otherwise expose national se-
curity activities at such an installation, facil-
ity, or property to the risk of foreign surveil-
lance; and 
(III) meets such other criteria as the Com-

mittee prescribes by regulation, except that such 
criteria may not expand the categories of real es-
tate to which this clause applies beyond the cat-
egories described in subclause (II). 
(iii) Any other investment, subject to regulations 

prescribed under subparagraphs (D) and (E), by a for-
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eign person in any unaffiliated United States business 
that—

(I) owns, operates, manufactures, supplies, or 
services critical infrastructure; 

(II) produces, designs, tests, manufactures, 
fabricates, or develops one or more critical tech-
nologies; or 

(III) maintains or collects sensitive personal 
data of United States citizens that may be ex-
ploited in a manner that threatens national secu-
rity. 
(iv) Any change in the rights that a foreign person 

has with respect to a United States business in which 
the foreign person has an investment, if that change 
could result in—

(I) foreign control of the United States busi-
ness; or 

(II) an investment described in clause (iii). 
(v) Any other transaction, transfer, agreement, or 

arrangement, the structure of which is designed or in-
tended to evade or circumvent the application of this 
section, subject to regulations prescribed by the Com-
mittee. 
(C) REAL ESTATE TRANSACTIONS.— 

(i) EXCEPTION FOR CERTAIN REAL ESTATE TRANS-
ACTIONS.—A real estate purchase, lease, or concession 
described in subparagraph (B)(ii) does not include a 
purchase, lease, or concession of—

(I) a single ‘‘housing unit’’, as defined by the 
Census Bureau; or 

(II) real estate in ‘‘urbanized areas’’, as de-
fined by the Census Bureau in the most recent 
census, except as otherwise prescribed by the 
Committee in regulations in consultation with the 
Secretary of Defense. 
(ii) DEFINITION OF CLOSE PROXIMITY.—With re-

spect to a real estate purchase, lease, or concession de-
scribed in subparagraph (B)(ii)(II)(bb)(AA), the Com-
mittee shall prescribe regulations to ensure that the 
term ‘‘close proximity’’ refers only to a distance or dis-
tances within which the purchase, lease, or concession 
of real estate could pose a national security risk in 
connection with a United States military installation 
or another facility or property of the United States 
Government described in that subparagraph. 
(D) OTHER INVESTMENTS.— 

(i) OTHER INVESTMENT DEFINED.—For purposes of 
subparagraph (B)(iii), the term ‘‘other investment’’ 
means an investment, direct or indirect, by a foreign 
person in a United States business described in that 
subparagraph that is not an investment described in 
subparagraph (B)(i) and that affords the foreign per-
son—
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(I) access to any material nonpublic technical 
information in the possession of the United States 
business; 

(II) membership or observer rights on the 
board of directors or equivalent governing body of 
the United States business or the right to nomi-
nate an individual to a position on the board of di-
rectors or equivalent governing body; or 

(III) any involvement, other than through vot-
ing of shares, in substantive decisionmaking of the 
United States business regarding—

(aa) the use, development, acquisition, 
safekeeping, or release of sensitive personal 
data of United States citizens maintained or 
collected by the United States business; 

(bb) the use, development acquisition, or 
release of critical technologies; or 

(cc) the management, operation, manufac-
ture, or supply of critical infrastructure. 

(ii) MATERIAL NONPUBLIC TECHNICAL INFORMATION 
DEFINED.— 

(I) IN GENERAL.—For purposes of clause (i)(I), 
and subject to regulations prescribed by the Com-
mittee, the term ‘‘material nonpublic technical in-
formation’’ means information that—

(aa) provides knowledge, know-how, or 
understanding, not available in the public do-
main, of the design, location, or operation of 
critical infrastructure; or 

(bb) is not available in the public domain, 
and is necessary to design, fabricate, develop, 
test, produce, or manufacture critical tech-
nologies, including processes, techniques, or 
methods. 
(II) EXEMPTION FOR FINANCIAL INFORMA-

TION.—Notwithstanding subclause (I), for pur-
poses of this subparagraph, the term ‘‘material 
nonpublic technical information’’ does not include 
financial information regarding the performance 
of a United States business. 
(iii) REGULATIONS.— 

(I) IN GENERAL.—The Committee shall pre-
scribe regulations providing guidance on the types 
of transactions that the Committee considers to be 
‘‘other investment’’ for purposes of subparagraph 
(B)(iii). 

(II) UNITED STATES BUSINESSES THAT OWN, 
OPERATE, MANUFACTURE, SUPPLY, OR SERVICE CRIT-
ICAL INFRASTRUCTURE.—The regulations pre-
scribed by the Committee with respect to an in-
vestment described in subparagraph (B)(iii)(I) 
shall—

(aa) specify the critical infrastructure 
subject to that subparagraph based on criteria 
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intended to limit application of that subpara-
graph to the subset of critical infrastructure 
that is likely to be of importance to the na-
tional security of the United States; and 

(bb) enumerate specific types and exam-
ples of such critical infrastructure. 

(iv) SPECIFIC CLARIFICATION FOR INVESTMENT 
FUNDS.— 

(I) TREATMENT OF CERTAIN INVESTMENT FUND 
INVESTMENTS.—Notwithstanding clause (i)(II) and 
subject to regulations prescribed by the Com-
mittee, an indirect investment by a foreign person 
in a United States business described in subpara-
graph (B)(iii) through an investment fund that af-
fords the foreign person (or a designee of the for-
eign person) membership as a limited partner or 
equivalent on an advisory board or a committee of 
the fund shall not be considered an ‘‘other invest-
ment’’ for purposes of subparagraph (B)(iii) if—

(aa) the fund is managed exclusively by a 
general partner, a managing member, or an 
equivalent; 

(bb) the general partner, managing mem-
ber, or equivalent is not a foreign person; 

(cc) the advisory board or committee does 
not have the ability to approve, disapprove, or 
otherwise control—

(AA) investment decisions of the 
fund; or 

(BB) decisions made by the general 
partner, managing member, or equivalent 
related to entities in which the fund is in-
vested; 
(dd) the foreign person does not otherwise 

have the ability to control the fund, including 
the authority—

(AA) to approve, disapprove, or other-
wise control investment decisions of the 
fund; 

(BB) to approve, disapprove, or other-
wise control decisions made by the gen-
eral partner, managing member, or equiv-
alent related to entities in which the fund 
is invested; or 

(CC) to unilaterally dismiss, prevent 
the dismissal of, select, or determine the 
compensation of the general partner, 
managing member, or equivalent; 
(ee) the foreign person does not have ac-

cess to material nonpublic technical informa-
tion as a result of its participation on the ad-
visory board or committee; and 

(ff) the investment otherwise meets the 
requirements of this subparagraph. 
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(II) TREATMENT OF CERTAIN WAIVERS.— 
(aa) IN GENERAL.—For the purposes of 

items (cc) and (dd) of subclause (I) and except 
as provided in item (bb), a waiver of a poten-
tial conflict of interest, a waiver of an alloca-
tion limitation, or a similar activity, applica-
ble to a transaction pursuant to the terms of 
an agreement governing an investment fund 
shall not be considered to constitute control of 
investment decisions of the fund or decisions 
relating to entities in which the fund is in-
vested. 

(bb) EXCEPTION.—The Committee may 
prescribe regulations providing for exceptions 
to item (aa) for extraordinary circumstances. 

(v) EXCEPTION FOR AIR CARRIERS.—For purposes of 
subparagraph (B)(iii), the term ‘‘other investment’’ 
does not include an investment involving an air car-
rier, as defined in section 40102(a)(2) of title 49, 
United States Code, that holds a certificate issued 
under section 41102 of that title. 

(vi) RULE OF CONSTRUCTION.—Any definition of 
‘‘critical infrastructure’’ established under any provi-
sion of law other than this section shall not be deter-
minative for purposes of this section. 
(E) COUNTRY SPECIFICATION.—The Committee shall 

prescribe regulations that further define the term ‘‘foreign 
person’’ for purposes of clauses (ii) and (iii) of subpara-
graph (B). In prescribing such regulations, the Committee 
shall specify criteria to limit the application of such 
clauses to the investments of certain categories of foreign 
persons. Such criteria shall take into consideration how a 
foreign person is connected to a foreign country or foreign 
government, and whether the connection may affect the 
national security of the United States. 

(F) TRANSFERS OF CERTAIN ASSETS PURSUANT TO BANK-
RUPTCY PROCEEDINGS OR OTHER DEFAULTS.—The Com-
mittee shall prescribe regulations to clarify that the term 
‘‘covered transaction’’ includes any transaction described in 
subparagraph (B) that arises pursuant to a bankruptcy 
proceeding or other form of default on debt. 
(5) CRITICAL INFRASTRUCTURE.—The term ‘‘critical infra-

structure’’ means, subject to regulations prescribed by the 
Committee, systems and assets, whether physical or virtual, so 
vital to the United States that the incapacity or destruction of 
such systems or assets would have a debilitating impact on na-
tional security. 

(6) CRITICAL TECHNOLOGIES.— 
(A) IN GENERAL.—The term ‘‘critical technologies’’ 

means the following: 
(i) Defense articles or defense services included on 

the United States Munitions List set forth in the 
International Traffic in Arms Regulations under sub-
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chapter M of chapter I of title 22, Code of Federal Reg-
ulations. 

(ii) Items included on the Commerce Control List 
set forth in Supplement No. 1 to part 774 of the Ex-
port Administration Regulations under subchapter C 
of chapter VII of title 15, Code of Federal Regulations, 
and controlled—

(I) pursuant to multilateral regimes, including 
for reasons relating to national security, chemical 
and biological weapons proliferation, nuclear non-
proliferation, or missile technology; or 

(II) for reasons relating to regional stability or 
surreptitious listening. 
(iii) Specially designed and prepared nuclear 

equipment, parts and components, materials, software, 
and technology covered by part 810 of title 10, Code of 
Federal Regulations (relating to assistance to foreign 
atomic energy activities). 

(iv) Nuclear facilities, equipment, and material 
covered by part 110 of title 10, Code of Federal Regu-
lations (relating to export and import of nuclear equip-
ment and material). 

(v) Select agents and toxins covered by part 331 of 
title 7, Code of Federal Regulations, part 121 of title 
9 of such Code, or part 73 of title 42 of such Code. 

(vi) Emerging and foundational technologies con-
trolled pursuant to section 1758 of the Export Control 
Reform Act of 2018. 
(B) RECOMMENDATIONS.— 

(i) IN GENERAL.—The chairperson may recommend 
technologies for identification under the interagency 
process set forth in section 1758(a) of the Export Con-
trol Reform Act of 2018. 

(ii) MATTERS INFORMING RECOMMENDATIONS.—
Recommendations by the chairperson under clause (i) 
shall draw upon information arising from reviews and 
investigations conducted under subsection (b), notices 
submitted under subsection (b)(1)(C)(i), declarations 
filed under subsection (b)(1)(C)(v), and non-notified 
and non-declared transactions identified under sub-
section (b)(1)(H). 

(7) FOREIGN GOVERNMENT-CONTROLLED TRANSACTION.—The 
term ‘‘foreign government-controlled transaction’’ means any 
covered transaction that could result in the control of any 
United States business by a foreign government or an entity 
controlled by or acting on behalf of a foreign government. 

(8) INTELLIGENCE COMMUNITY.—The term ‘‘intelligence 
community’’ has the meaning given that term in section 3(4) of 
the National Security Act of 1947 (50 U.S.C. 3003(4)). 

(9) INVESTMENT.—The term ‘‘investment’’ means the acqui-
sition of equity interest, including contingent equity interest, 
as further defined in regulations prescribed by the Committee. 
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(10) LEAD AGENCY.—The term ‘‘lead agency’’ means the 
agency or agencies designated as the lead agency or agencies 
pursuant to subsection (k)(5). 

(11) PARTY.—The term ‘‘party’’ has the meaning given that 
term in regulations prescribed by the Committee. 

(12) UNITED STATES.—The term ‘‘United States’’ means the 
several States, the District of Columbia, and any territory or 
possession of the United States. 

(13) UNITED STATES BUSINESS.—The term ‘‘United States 
business’’ means a person engaged in interstate commerce in 
the United States. 
(b) NATIONAL SECURITY REVIEWS AND INVESTIGATIONS.— 

(1) NATIONAL SECURITY REVIEWS.— 
(A) IN GENERAL.—Upon receiving written notification 

under subparagraph (C) of any covered transaction, or pur-
suant to a unilateral notification initiated under subpara-
graph (D) with respect to any covered transaction, the 
President, acting through the Committee—

(i) shall review the covered transaction to deter-
mine the effects of the transaction on the national se-
curity of the United States; and 

(ii) shall consider the factors specified in sub-
section (f) for such purpose, as appropriate. 
(B) CONTROL BY FOREIGN GOVERNMENT.—If the Com-

mittee determines that the covered transaction is a foreign 
government-controlled transaction, the Committee shall 
conduct an investigation of the transaction under para-
graph (2). 

(C) WRITTEN NOTICE.— 
(i) IN GENERAL.— 

(I) IN GENERAL.—Any party or parties to any 
covered transaction may initiate a review of the 
transaction under this paragraph by submitting a 
written notice of the transaction to the Chair-
person of the Committee. 

(II) COMMENTS AND ACCEPTANCE.— 
(aa) IN GENERAL.—Subject to item (cc), 

the Committee shall provide comments on a 
draft or formal written notice or accept a for-
mal written notice submitted under subclause 
(I) with respect to a covered transaction not 
later than the date that is 10 business days 
after the date of submission of the draft or 
formal written notice. 

(bb) COMPLETENESS.—If the Committee 
determines that a draft or formal written no-
tice described in item (aa) is not complete, the 
Committee shall notify the party or parties to 
the transaction in writing that the notice is 
not complete and provide an explanation of all 
material respects in which the notice is in-
complete. 

(cc) STIPULATIONS REQUIRED.—The timing 
requirement under item (aa) shall apply only 
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in a case in which the parties stipulate under 
clause (vi) that the transaction is a covered 
transaction. 

(ii) WITHDRAWAL OF NOTICE.—No covered trans-
action for which a notice was submitted under clause 
(i) may be withdrawn from review, unless a written re-
quest for such withdrawal is submitted to the Com-
mittee by any party to the transaction and approved 
by the Committee. 

(iii) CONTINUING DISCUSSIONS.—A request for 
withdrawal under clause (ii) shall not be construed to 
preclude any party to the covered transaction from 
continuing informal discussions with the Committee or 
any member thereof regarding possible resubmission 
for review pursuant to this paragraph. 

(iv) INCLUSION OF PARTNERSHIP AND SIDE AGREE-
MENTS.—The Committee may require a written notice 
submitted under clause (i) to include a copy of any 
partnership agreements, integration agreements, or 
other side agreements relating to the transaction, as 
specified in regulations prescribed by the Committee. 

(v) DECLARATIONS FOR CERTAIN COVERED TRANS-
ACTIONS.— 

(I) IN GENERAL.—A party to any covered 
transaction may submit to the Committee a dec-
laration with basic information regarding the 
transaction instead of a written notice under 
clause (i). 

(II) REGULATIONS.—The Committee shall pre-
scribe regulations establishing requirements for 
declarations submitted under this clause. In pre-
scribing such regulations, the Committee shall en-
sure that such declarations are submitted as ab-
breviated notifications that would not generally 
exceed 5 pages in length. 

(III) COMMITTEE RESPONSE TO DECLARATION.— 
(aa) IN GENERAL.—Upon receiving a dec-

laration under this clause with respect to a 
covered transaction, the Committee may, at 
the discretion of the Committee—

(AA) request that the parties to the 
transaction file a written notice under 
clause (i); 

(BB) inform the parties to the trans-
action that the Committee is not able to 
complete action under this section with 
respect to the transaction on the basis of 
the declaration and that the parties may 
file a written notice under clause (i) to 
seek written notification from the Com-
mittee that the Committee has completed 
all action under this section with respect 
to the transaction; 
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(CC) initiate a unilateral review of 
the transaction under subparagraph (D); 
or 

(DD) notify the parties in writing 
that the Committee has completed all ac-
tion under this section with respect to the 
transaction. 
(bb) TIMING.—The Committee shall take 

action under item (aa) not later than 30 days 
after receiving a declaration under this 
clause. 

(cc) RULE OF CONSTRUCTION.—Nothing in 
this subclause (other than item (aa)(CC)) shall 
be construed to affect the authority of the 
President or the Committee to take any action 
authorized by this section with respect to a 
covered transaction. 
(IV) MANDATORY DECLARATIONS.— 

(aa) REGULATIONS.—The Committee shall 
prescribe regulations specifying the types of 
covered transactions for which the Committee 
requires a declaration under this subclause. 

(bb) CERTAIN COVERED TRANSACTIONS 
WITH FOREIGN GOVERNMENT INTERESTS.— 

(AA) IN GENERAL.—Except as pro-
vided in subitem (BB), the parties to a 
covered transaction shall submit a dec-
laration described in subclause (I) with 
respect to the transaction if the trans-
action involves an investment that results 
in the acquisition, directly or indirectly, of 
a substantial interest in a United States 
business described in subsection 
(a)(4)(B)(iii) by a foreign person in which 
a foreign government has, directly or in-
directly, a substantial interest. 

(BB) SUBSTANTIAL INTEREST DE-
FINED.—In this item, the term ‘‘substan-
tial interest’’ has the meaning given that 
term in regulations which the Committee 
shall prescribe. In developing those regu-
lations, the Committee shall consider the 
means by which a foreign government 
could influence the actions of a foreign 
person, including through board member-
ship, ownership interest, or shareholder 
rights. An interest that is excluded under 
subparagraph (D) of subsection (a)(4) 
from the term ‘‘other investment’’ as used 
in subparagraph (B)(iii) of that subsection 
or that is less than a 10 percent voting 
interest shall not be considered a sub-
stantial interest. 

VerDate 0ct 09 2002 11:30 Mar 18, 2020 Jkt 000000 PO 00000 Frm 00040 Fmt 9001 Sfmt 9001 G:\COMP\BANK\TDPAO1.BEL HOLC

March 18, 2020 

G:\COMP\BANK\THE DEFENSE PRODUCTION ACT OF 1950.XML

    
As Amended Through P.L. 116-92, Enacted December 20, 2019



41 Sec. 721 THE DEFENSE PRODUCTION ACT OF 1950

(CC) WAIVER.—The Committee may 
waive, with respect to a foreign person, 
the requirement under subitem (AA) for 
the submission of a declaration described 
in subclause (I) if the Committee deter-
mines that the foreign person dem-
onstrates that the investments of the for-
eign person are not directed by a foreign 
government and the foreign person has a 
history of cooperation with the Com-
mittee. 
(cc) OTHER DECLARATIONS REQUIRED BY 

COMMITTEE.—The Committee may require the 
submission of a declaration described in sub-
clause (I) with respect to any covered trans-
action identified under regulations prescribed 
by the Committee for purposes of this item, at 
the discretion of the Committee, that involves 
a United States business described in sub-
section (a)(4)(B)(iii)(II). 

(dd) EXCEPTION.—The submission of a 
declaration described in subclause (I) shall 
not be required pursuant to this subclause 
with respect to an investment by an invest-
ment fund if—

(AA) the fund is managed exclusively 
by a general partner, a managing mem-
ber, or an equivalent; 

(BB) the general partner, managing 
member, or equivalent is not a foreign 
person; and 

(CC) the investment fund satisfies, 
with respect to any foreign person with 
membership as a limited partner on an 
advisory board or a committee of the 
fund, the criteria specified in items (cc) 
and (dd) of subsection (a)(4)(D)(iv). 
(ee) SUBMISSION OF WRITTEN NOTICE AS 

AN ALTERNATIVE.—Parties to a covered trans-
action for which a declaration is required 
under this subclause may instead elect to sub-
mit a written notice under clause (i). 

(ff) TIMING AND REFILING OF SUBMIS-
SION.— 

(AA) IN GENERAL.—In the regulations 
prescribed under item (aa), the Com-
mittee may not require a declaration to 
be submitted under this subclause with 
respect to a covered transaction more 
than 45 days before the completion of the 
transaction. 

(BB) REFILING OF DECLARATION.—The 
Committee may not request or rec-
ommend that a declaration submitted 
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under this subclause be withdrawn and 
refiled, except to permit parties to a cov-
ered transaction to correct material errors 
or omissions in the declaration submitted 
with respect to that transaction. 
(gg) PENALTIES.—The Committee may im-

pose a penalty pursuant to subsection (h)(3) 
with respect to a party that fails to comply 
with this subclause. 

(vi) STIPULATIONS REGARDING TRANSACTIONS.— 
(I) IN GENERAL.—In a written notice sub-

mitted under clause (i) or a declaration submitted 
under clause (v) with respect to a transaction, a 
party to the transaction may—

(aa) stipulate that the transaction is a 
covered transaction; and 

(bb) if the party stipulates that the trans-
action is a covered transaction under item 
(aa), stipulate that the transaction is a foreign 
government-controlled transaction. 
(II) BASIS FOR STIPULATION.—A written notice 

submitted under clause (i) or a declaration sub-
mitted under clause (v) that includes a stipulation 
under subclause (I) shall include a description of 
the basis for the stipulation. 

(D) UNILATERAL INITIATION OF REVIEW.—Subject to 
subparagraph (G), the President or the Committee may 
initiate a review under subparagraph (A) of—

(i) any covered transaction (other than a covered 
transaction described in subparagraph (E)); 

(ii) any covered transaction described in subpara-
graph (E), if any party to the transaction submitted 
false or misleading material information to the Com-
mittee in connection with the Committee’s consider-
ation of the transaction or omitted material informa-
tion, including material documents, from information 
submitted to the Committee; or 

(iii) any covered transaction described in subpara-
graph (E), if—

(I) any party to the transaction or the entity 
resulting from consummation of the transaction 
materially breaches a mitigation agreement or 
condition described in subsection (l)(3)(A); 

(II) such breach is certified to the Committee 
by the lead department or agency monitoring and 
enforcing such agreement or condition as a mate-
rial breach; and 

(III) the Committee determines that there are 
no other adequate and appropriate remedies or 
enforcement tools available to address such 
breach. 

(E) COVERED TRANSACTIONS DESCRIBED.—A covered 
transaction is described in this subparagraph if—
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(i) the Committee has informed the parties to the 
transaction in writing that the Committee has com-
pleted all action under this section with respect to the 
transaction; or 

(ii) the President has announced a decision not to 
exercise the President’s authority under subsection (d) 
with respect to the transaction. 
(F) TIMING.—Any review under this paragraph shall 

be completed before the end of the 45-day period beginning 
on the date of the acceptance of written notice under sub-
paragraph (C) by the chairperson, or beginning on the date 
of the initiation of the review in accordance with subpara-
graph (D), as applicable. 

(G) LIMIT ON DELEGATION OF CERTAIN AUTHORITY.—
The authority of the Committee to initiate a review under 
subparagraph (D) may not be delegated to any person, 
other than the Deputy Secretary or an appropriate Under 
Secretary of the department or agency represented on the 
Committee. 

(H) IDENTIFICATION OF NON-NOTIFIED AND NON-DE-
CLARED TRANSACTIONS.—The Committee shall establish a 
process to identify covered transactions for which—

(i) a notice under clause (i) of subparagraph (C) or 
a declaration under clause (v) of that subparagraph is 
not submitted to the Committee; and 

(ii) information is reasonably available. 
(2) NATIONAL SECURITY INVESTIGATIONS.— 

(A) IN GENERAL.—In each case described in subpara-
graph (B), the Committee shall immediately conduct an in-
vestigation of the effects of a covered transaction on the 
national security of the United States, and take any nec-
essary actions in connection with the transaction to protect 
the national security of the United States. 

(B) APPLICABILITY.—Subparagraph (A) shall apply in 
each case in which—

(i) a review of a covered transaction under para-
graph (1) results in a determination that—

(I) the transaction threatens to impair the na-
tional security of the United States and the risk 
has not been mitigated during or prior to the re-
view of a covered transaction under paragraph (1); 

(II) the transaction is a foreign government-
controlled transaction; or 

(III) the transaction would result in control of 
any critical infrastructure of or within the United 
States by or on behalf of any foreign person, if the 
Committee determines that the transaction could 
impair national security, and that such impair-
ment to national security has not been mitigated 
by assurances provided or renewed with the ap-
proval of the Committee, as described in sub-
section (l), during the review period under para-
graph (1); or 
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(ii) the lead agency recommends, and the Com-
mittee concurs, that an investigation be undertaken. 
(C) TIMING.— 

(i) IN GENERAL.—Except as provided in clause (ii), 
any investigation under subparagraph (A) shall be 
completed before the end of the 45-day period begin-
ning on the date on which the investigation com-
menced. 

(ii) EXTENSION FOR EXTRAORDINARY CIR-
CUMSTANCES.— 

(I) IN GENERAL.—In extraordinary cir-
cumstances (as defined by the Committee in regu-
lations), the chairperson may, at the request of 
the head of the lead agency, extend an investiga-
tion under subparagraph (A) for one 15-day pe-
riod. 

(II) NONDELEGATION.—The authority of the 
chairperson and the head of the lead agency re-
ferred to in subclause (I) may not be delegated to 
any person other than the Deputy Secretary of the 
Treasury or the deputy head (or equivalent there-
of) of the lead agency, as the case may be. 

(III) NOTIFICATION TO PARTIES.—If the Com-
mittee extends the deadline under subclause (I) 
with respect to a covered transaction, the Com-
mittee shall notify the parties to the transaction 
of the extension. 

(D) EXCEPTION.— 
(i) IN GENERAL.—Notwithstanding subparagraph 

(B)(i), an investigation of a foreign government-con-
trolled transaction described in subclause (II) of sub-
paragraph (B)(i) or a transaction involving critical in-
frastructure described in subclause (III) of subpara-
graph (B)(i) shall not be required under this para-
graph, if the Secretary of the Treasury and the head 
of the lead agency jointly determine, on the basis of 
the review of the transaction under paragraph (1), 
that the transaction will not impair the national secu-
rity of the United States. 

(ii) NONDELEGATION.—The authority of the Sec-
retary or the head of an agency referred to in clause 
(i) may not be delegated to any person, other than the 
Deputy Secretary of the Treasury or the deputy head 
(or the equivalent thereof) of the lead agency, respec-
tively. 
(E) GUIDANCE ON CERTAIN TRANSACTIONS WITH NA-

TIONAL SECURITY IMPLICATIONS.—The Chairperson shall, 
not later than 180 days after the effective date of the For-
eign Investment and National Security Act of 2007, pub-
lish in the Federal Register guidance on the types of trans-
actions that the Committee has reviewed and that have 
presented national security considerations, including 
transactions that may constitute covered transactions that 
would result in control of critical infrastructure relating to 
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United States national security by a foreign government or 
an entity controlled by or acting on behalf of a foreign gov-
ernment. 
(3) CERTIFICATIONS TO CONGRESS.— 

(A) CERTIFIED NOTICE AT COMPLETION OF REVIEW.—
Upon completion of a review under subsection (b) that con-
cludes action under this section, the chairperson and the 
head of the lead agency shall transmit a certified notice to 
the members of Congress specified in subparagraph 
(C)(iii). 

(B) CERTIFIED REPORT AT COMPLETION OF INVESTIGA-
TION.—As soon as is practicable after completion of an in-
vestigation under subsection (b) that concludes action 
under this section, the chairperson and the head of the 
lead agency shall transmit to the members of Congress 
specified in subparagraph (C)(iii) a certified written report 
(consistent with the requirements of subsection (c)) on the 
results of the investigation, unless the matter under inves-
tigation has been sent to the President for decision. 

(C) CERTIFICATION PROCEDURES.— 
(i) IN GENERAL.—Each certified notice and report 

required under subparagraphs (A) and (B), respec-
tively, shall be submitted to the members of Congress 
specified in clause (iii), and shall include—

(I) a description of the actions taken by the 
Committee with respect to the transaction; and 

(II) a certification that all relevant national 
security factors have received full consideration. 
(ii) CONTENT OF CERTIFICATION.—Each certified 

notice and report required under subparagraphs (A) 
and (B), respectively, shall be signed by the chair-
person and the head of the lead agency, and shall 
state that, in the determination of the Committee, 
there are no unresolved national security concerns 
with the transaction that is the subject of the notice 
or report. 

(iii) MEMBERS OF CONGRESS.—Each certified notice 
and report required under subparagraphs (A) and (B), 
respectively, shall be transmitted—

(I) to the Majority Leader and the Minority 
Leader of the Senate; 

(II) to the chair and ranking member of the 
Committee on Banking, Housing, and Urban Af-
fairs of the Senate and of any committee of the 
Senate having oversight over the lead agency; 

(III) to the Speaker and the Minority Leader 
of the House of Representatives; 

(IV) to the chair and ranking member of the 
Committee on Financial Services of the House of 
Representatives and of any committee of the 
House of Representatives having oversight over 
the lead agency; and 

(V) with respect to covered transactions in-
volving critical infrastructure, to the members of 
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the Senate from the State in which the principal 
place of business of the acquired United States 
person is located, and the member from the Con-
gressional District in which such principal place of 
business is located. 
(iv) SIGNATURES; LIMIT ON DELEGATION.— 

(I) IN GENERAL.—Each certified notice and re-
port required under subparagraphs (A) and (B), 
respectively, shall be signed by the chairperson 
and the head of the lead agency, which signature 
requirement may only be delegated in accordance 
with subclause (II). 

(II) DELEGATION OF CERTIFICATIONS.— 
(aa) IN GENERAL.—Subject to item (bb), 

the chairperson, in consultation with the 
Committee, may determine the level of official 
to whom the signature requirement under 
subclause (I) for the chairperson and the head 
of the lead agency may be delegated. The 
level of official to whom the signature require-
ment may be delegated may differ based on 
any factor relating to a transaction that the 
chairperson, in consultation with the Com-
mittee, deems appropriate, including the type 
or value of the transaction. 

(bb) LIMITATION ON DELEGATION WITH RE-
SPECT TO CERTAIN TRANSACTIONS.—The signa-
ture requirement under subclause (I) may be 
delegated not below the level of the Assistant 
Secretary of the Treasury or an equivalent of-
ficial of the lead agency. 

(v) AUTHORITY TO CONSOLIDATE DOCUMENTS.—In-
stead of transmitting a separate certified notice or cer-
tified report under subparagraph (A) or (B) with re-
spect to each covered transaction, the Committee may, 
on a monthly basis, transmit such notices and reports 
in a consolidated document to the Members of Con-
gress specified in clause (iii). 

(4) ANALYSIS BY DIRECTOR OF NATIONAL INTELLIGENCE.— 
(A) ANALYSIS REQUIRED.— 

(i) IN GENERAL.—Except as provided in subpara-
graph (B), the Director of National Intelligence shall 
expeditiously carry out a thorough analysis of any 
threat to the national security of the United States 
posed by any covered transaction, which shall include 
the identification of any recognized gaps in the collec-
tion of intelligence relevant to the analysis. 

(ii) VIEWS OF INTELLIGENCE COMMUNITY.—The Di-
rector shall seek and incorporate into the analysis re-
quired by clause (i) the views of all affected or appro-
priate agencies of the intelligence community with re-
spect to the transaction. 

(iii) UPDATES.—At the request of the lead agency, 
the Director shall update the analysis conducted under 
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clause (i) with respect to a covered transaction with 
respect to which an agreement was entered into under 
subsection (l)(3)(A). 

(iv) INDEPENDENCE AND OBJECTIVITY.—The Com-
mittee shall ensure that its processes under this sec-
tion preserve the ability of the Director to conduct 
analysis under clause (i) that is independent, objec-
tive, and consistent with all applicable directives, poli-
cies, and analytic tradecraft standards of the intel-
ligence community. 
(B) BASIC THREAT INFORMATION.— 

(i) IN GENERAL.—The Director of National Intel-
ligence may provide the Committee with basic infor-
mation regarding any threat to the national security of 
the United States posed by a covered transaction de-
scribed in clause (ii) instead of conducting the analysis 
required by subparagraph (A). 

(ii) COVERED TRANSACTION DESCRIBED.—A covered 
transaction is described in this clause if—

(I) the transaction is described in subsection 
(a)(4)(B)(ii); 

(II) the Director of National Intelligence has 
completed an analysis pursuant to subparagraph 
(A) involving each foreign person that is a party 
to the transaction during the 12 months preceding 
the review or investigation of the transaction 
under this section; or 

(III) the transaction otherwise meets criteria 
agreed upon by the Committee and the Director 
for purposes of this subparagraph. 

(C) TIMING.—The analysis required under subpara-
graph (A) shall be provided by the Director of National In-
telligence to the Committee not later than 30 days after 
the date on which notice of the transaction is accepted by 
the Committee under paragraph (1)(C), but such analysis 
may be supplemented or amended, as the Director con-
siders necessary or appropriate, or upon a request for addi-
tional information by the Committee. The Director may 
begin the analysis at any time prior to acceptance of the 
notice, in accordance with otherwise applicable law. 

(D) INTERACTION WITH INTELLIGENCE COMMUNITY.—
The Director of National Intelligence shall ensure that the 
intelligence community remains engaged in the collection, 
analysis, and dissemination to the Committee of any addi-
tional relevant information that may become available dur-
ing the course of any investigation conducted under sub-
section (b) with respect to a transaction. 

(E) INDEPENDENT ROLE OF DIRECTOR.—The Director of 
National Intelligence shall be a nonvoting, ex officio mem-
ber of the Committee, and shall be provided with all no-
tices received by the Committee under paragraph (1)(C) re-
garding covered transactions, but shall serve no policy role 
on the Committee, other than to provide analysis under 
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subparagraphs (A) and (C) in connection with a covered 
transaction. 

(F) ASSESSMENT OF OPERATIONAL IMPACT.—The Direc-
tor may provide to the Committee an assessment, separate 
from the analyses under subparagraphs (A) and (B), of any 
operational impact of a covered transaction on the intel-
ligence community and a description of any actions that 
have been or will be taken to mitigate any such impact. 

(G) SUBMISSION TO CONGRESS.—The Committee shall 
submit the analysis required by subparagraph (A) with re-
spect to a covered transaction to the Select Committee on 
Intelligence of the Senate and the Permanent Select Com-
mittee on Intelligence of the House of Representatives 
upon the conclusion of action under this section (other 
than compliance plans under subsection (l)(6)) with respect 
to the transaction. 
(5) SUBMISSION OF ADDITIONAL INFORMATION.—No provi-

sion of this subsection shall be construed as prohibiting any 
party to a covered transaction from submitting additional in-
formation concerning the transaction, including any proposed 
restructuring of the transaction or any modifications to any 
agreements in connection with the transaction, while any re-
view or investigation of the transaction is ongoing. 

(6) NOTICE OF RESULTS TO PARTIES.—The Committee shall 
notify the parties to a covered transaction of the results of a 
review or investigation under this section, promptly upon com-
pletion of all action under this section. 

(7) REGULATIONS.—Regulations prescribed under this sec-
tion shall include standard procedures for—

(A) submitting any notice of a covered transaction to 
the Committee; 

(B) submitting a request to withdraw a covered trans-
action from review; 

(C) resubmitting a notice of a covered transaction that 
was previously withdrawn from review; and 

(D) providing notice of the results of a review or inves-
tigation to the parties to the covered transaction, upon 
completion of all action under this section. 
(8) TOLLING OF DEADLINES DURING LAPSE IN APPROPRIA-

TIONS.—Any deadline or time limitation under this subsection 
shall be tolled during a lapse in appropriations. 
(c) CONFIDENTIALITY OF INFORMATION.— 

(1) IN GENERAL.—Except as provided in paragraph (2), any 
information or documentary material filed with the President 
or the President’s designee pursuant to this section shall be ex-
empt from disclosure under section 552 of title 5, United States 
Code, and no such information or documentary material may 
be made public. 

(2) EXCEPTIONS.—Paragraph (1) shall not prohibit the dis-
closure of the following: 

(A) Information relevant to any administrative or judi-
cial action or proceeding. 

(B) Information to Congress or any duly authorized 
committee or subcommittee of Congress. 
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(C) Information important to the national security 
analysis or actions of the Committee to any domestic gov-
ernmental entity, or to any foreign governmental entity of 
a United States ally or partner, under the exclusive direc-
tion and authorization of the chairperson, only to the ex-
tent necessary for national security purposes, and subject 
to appropriate confidentiality and classification require-
ments. 

(D) Information that the parties have consented to be 
disclosed to third parties. 
(3) COOPERATION WITH ALLIES AND PARTNERS.— 

(A) IN GENERAL.—The chairperson, in consultation 
with other members of the Committee, should establish a 
formal process for the exchange of information under para-
graph (2)(C) with governments of countries that are allies 
or partners of the United States, in the discretion of the 
chairperson, to protect the national security of the United 
States and those countries. 

(B) REQUIREMENTS.—The process established under 
subparagraph (A) should, in the discretion of the chair-
person—

(i) be designed to facilitate the harmonization of 
action with respect to trends in investment and tech-
nology that could pose risks to the national security of 
the United States and countries that are allies or part-
ners of the United States; 

(ii) provide for the sharing of information with re-
spect to specific technologies and entities acquiring 
such technologies as appropriate to ensure national se-
curity; and 

(iii) include consultations and meetings with rep-
resentatives of the governments of such countries on a 
recurring basis. 

(d) ACTION BY THE PRESIDENT.— 
(1) IN GENERAL.—Subject to paragraph (4), the President 

may take such action for such time as the President considers 
appropriate to suspend or prohibit any covered transaction 
that threatens to impair the national security of the United 
States. 

(2) ANNOUNCEMENT BY THE PRESIDENT.—The President 
shall announce the decision on whether or not to take action 
pursuant to paragraph (1) with respect to a covered trans-
action not later than 15 days after the earlier of—

(A) the date on which the investigation of the trans-
action under subsection (b) is completed; or 

(B) the date on which the Committee otherwise refers 
the transaction to the President under subsection (l)(2). 
(3) ENFORCEMENT.—The President may direct the Attorney 

General of the United States to seek appropriate relief, includ-
ing divestment relief, in the district courts of the United 
States, in order to implement and enforce this subsection. 

(4) FINDINGS OF THE PRESIDENT.—The President may exer-
cise the authority conferred by paragraph (1), only if the Presi-
dent finds that—
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(A) there is credible evidence that leads the President 
to believe that a foreign person that would acquire an in-
terest in a United States business or its assets as a result 
of the covered transaction might take action that threatens 
to impair the national security; and 

(B) provisions of law, other than this section and the 
International Emergency Economic Powers Act, do not, in 
the judgment of the President, provide adequate and ap-
propriate authority for the President to protect the na-
tional security in the matter before the President. 
(5) FACTORS TO BE CONSIDERED.—For purposes of deter-

mining whether to take action under paragraph (1), the Presi-
dent shall consider, among other factors each of the factors de-
scribed in subsection (f), as appropriate. 
(e) ACTIONS AND FINDINGS NONREVIEWABLE.— 

(1) IN GENERAL.—The actions of the President under para-
graph (1) of subsection (d) and the findings of the President 
under paragraph (4) of subsection (d) shall not be subject to ju-
dicial review. 

(2) CIVIL ACTIONS.—A civil action challenging an action or 
finding under this section may be brought only in the United 
States Court of Appeals for the District of Columbia Circuit. 

(3) PROCEDURES FOR REVIEW OF PRIVILEGED INFORMA-
TION.—If a civil action challenging an action or finding under 
this section is brought, and the court determines that protected 
information in the administrative record, including classified or 
other information subject to privilege or protections under any 
provision of law, is necessary to resolve the challenge, that in-
formation shall be submitted ex parte and in camera to the 
court and the court shall maintain that information under seal. 

(4) APPLICABILITY OF USE OF INFORMATION PROVISIONS.—
The use of information provisions of sections 106, 305, 405, and 
706 of the Foreign Intelligence Surveillance Act of 1978 (50 
U.S.C. 1806, 1825, 1845, and 1881e) shall not apply in a civil 
action brought under this subsection. 
(f) FACTORS TO BE CONSIDERED.—For purposes of this section, 

the President or the President’s designee may, taking into account 
the requirements of national security, consider—

(1) domestic production needed for projected national de-
fense requirements, 

(2) the capability and capacity of domestic industries to 
meet national defense requirements, including the availability 
of human resources, products, technology, materials, and other 
supplies and services, 

(3) the control of domestic industries and commercial activ-
ity by foreign citizens as it affects the capability and capacity 
of the United States to meet the requirements of national secu-
rity, 

(4) the potential effects of the proposed or pending trans-
action on sales of military goods, equipment, or technology to 
any country—

(A) identified by the Secretary of State—
(i) under section 6(j) of the Export Administration 

Act of 1979, as a country that supports terrorism; 
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(ii) under section 6(l) of the Export Administration 
Act of 1979, as a country of concern regarding missile 
proliferation; or 

(iii) under section 6(m) of the Export Administra-
tion Act of 1979, as a country of concern regarding the 
proliferation of chemical and biological weapons; 
(B) identified by the Secretary of Defense as posing a 

potential regional military threat to the interests of the 
United States; or 

(C) listed under section 309(c) of the Nuclear Non-Pro-
liferation Act of 1978 on the ‘‘Nuclear Non-Proliferation-
Special Country List’’ (15 C.F.R. Part 778, Supplement No. 
4) or any successor list; 
(5) the potential effects of the proposed or pending trans-

action on United States international technological leadership 
in areas affecting United States national security; 

(6) the potential national security-related effects on United 
States critical infrastructure, including major energy assets; 

(7) the potential national security-related effects on United 
States critical technologies; 

(8) whether the covered transaction is a foreign govern-
ment-controlled transaction, as determined under subsection 
(b)(1)(B); 

(9) as appropriate, and particularly with respect to trans-
actions requiring an investigation under subsection (b)(1)(B), a 
review of the current assessment of—

(A) the adherence of the subject country to non-
proliferation control regimes, including treaties and multi-
lateral supply guidelines, which shall draw on, but not be 
limited to, the annual report on ‘‘Adherence to and Compli-
ance with Arms Control, Nonproliferation and Disar-
mament Agreements and Commitments’’ required by sec-
tion 403 of the Arms Control and Disarmament Act; 

(B) the relationship of such country with the United 
States, specifically on its record on cooperating in counter-
terrorism efforts, which shall draw on, but not be limited 
to, the report of the President to Congress under section 
7120 of the Intelligence Reform and Terrorism Prevention 
Act of 2004; and 

(C) the potential for transshipment or diversion of 
technologies with military applications, including an anal-
ysis of national export control laws and regulations; 
(10) the long-term projection of United States require-

ments for sources of energy and other critical resources and 
material; and 

(11) such other factors as the President or the Committee 
may determine to be appropriate, generally or in connection 
with a specific review or investigation. 
(g) ADDITIONAL INFORMATION TO CONGRESS; CONFIDEN-

TIALITY.— 
(1) BRIEFING REQUIREMENT ON REQUEST.—The Committee 

shall, upon request from any Member of Congress specified in 
subsection (b)(3)(C)(iii), promptly provide briefings on a covered 
transaction for which all action has concluded under this sec-
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tion, or on compliance with a mitigation agreement or condi-
tion imposed with respect to such transaction, on a classified 
basis, if deemed necessary by the sensitivity of the information. 
Briefings under this paragraph may be provided to the con-
gressional staff of such a Member of Congress having appro-
priate security clearance. 

(2) APPLICATION OF CONFIDENTIALITY PROVISIONS.— 
(A) IN GENERAL.—The disclosure of information under 

this subsection shall be consistent with the requirements 
of subsection (c). Members of Congress and staff of either 
House of Congress or any committee of Congress, shall be 
subject to the same limitations on disclosure of information 
as are applicable under subsection (c). 

(B) PROPRIETARY INFORMATION.—Proprietary informa-
tion which can be associated with a particular party to a 
covered transaction shall be furnished in accordance with 
subparagraph (A) only to a committee of Congress, and 
only when the committee provides assurances of confiden-
tiality, unless such party otherwise consents in writing to 
such disclosure. 

(h) REGULATIONS.— 
(1) IN GENERAL.—The President shall direct, subject to no-

tice and comment, the issuance of regulations to carry out this 
section. 

(2) CONTENT.—Regulations issued under this subsection 
shall—

(A) provide for the imposition of civil penalties for any 
violation of this section, including any mitigation agree-
ment entered into, conditions imposed, or order issued pur-
suant to this section; 

(B) to the extent possible—
(i) minimize paperwork burdens; and 
(ii) coordinate reporting requirements under this 

section with reporting requirements under any other 
provision of Federal law; 
(C) provide for an appropriate role for the Secretary of 

Labor with respect to mitigation agreements; and 
(D) provide that, in any review or investigation of a 

covered transaction conducted by the Committee under 
subsection (b), the Committee should—

(i) consider the factors specified in subsection (f); 
and 

(ii) as appropriate, require parties to provide to 
the Committee the information necessary to consider 
such factors. 

(i) EFFECT ON OTHER LAW.—No provision of this section shall 
be construed as altering or affecting any other authority, process, 
regulation, investigation, enforcement measure, or review provided 
by or established under any other provision of Federal law, includ-
ing the International Emergency Economic Powers Act, or any 
other authority of the President or the Congress under the Con-
stitution of the United States. 

(j) TECHNOLOGY RISK ASSESSMENTS.—In any case in which an 
assessment of the risk of diversion of defense critical technology is 
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performed by a designee of the President, a copy of such assess-
ment shall be provided to any other designee of the President re-
sponsible for reviewing or investigating a transaction under this 
section. 

(k) COMMITTEE ON FOREIGN INVESTMENT IN THE UNITED 
STATES.— 

(1) ESTABLISHMENT.—The Committee on Foreign Invest-
ment in the United States, established pursuant to Executive 
Order No. 11858, shall be a multi agency committee to carry 
out this section and such other assignments as the President 
may designate. 

(2) MEMBERSHIP.—The Committee shall be comprised of 
the following members or the designee of any such member: 

(A) The Secretary of the Treasury. 
(B) The Secretary of Homeland Security. 
(C) The Secretary of Commerce. 
(D) The Secretary of Defense. 
(E) The Secretary of State. 
(F) The Attorney General of the United States. 
(G) The Secretary of Energy. 
(H) The Secretary of Labor (nonvoting, ex officio). 
(I) The Director of National Intelligence (nonvoting, ex 

officio). 
(J) The heads of any other executive department, 

agency, or office, as the President determines appropriate, 
generally or on a case-by-case basis. 
(3) CHAIRPERSON.—The Secretary of the Treasury shall 

serve as the chairperson of the Committee. 
(4) HIRING AUTHORITY.— 

(A) SENIOR OFFICIALS.— 
(i) IN GENERAL.—Each member of the Committee 

shall designate an Assistant Secretary, or an equiva-
lent official, who is appointed by the President, by and 
with the advice and consent of the Senate, to carry out 
such duties related to the Committee as the member 
of the Committee may delegate. 

(ii) DEPARTMENT OF THE TREASURY.— 
(I) IN GENERAL.—There shall be established in 

the Office of International Affairs at the Depart-
ment of the Treasury 2 additional positions of As-
sistant Secretary of the Treasury, who shall be ap-
pointed by the President, by and with the advice 
and consent of the Senate, to carry out such du-
ties related to the Committee as the Secretary of 
the Treasury may delegate, consistent with this 
section. 

(II) ASSISTANT SECRETARY FOR INVESTMENT 
SECURITY.—One of the positions of Assistant Sec-
retary of the Treasury authorized under subclause 
(I) shall be the Assistant Secretary for Investment 
Security, whose duties shall be principally related 
to the Committee, as delegated by the Secretary of 
the Treasury under this section. 
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(B) SPECIAL HIRING AUTHORITY.—The heads of the de-
partments and agencies represented on the Committee 
may appoint, without regard to the provisions of sections 
3309 through 3318 of title 5, United States Code, can-
didates directly to positions in the competitive service (as 
defined in section 2102 of that title) in their respective de-
partments and agencies. The primary responsibility of po-
sitions authorized under the preceding sentence shall be to 
administer this section. 
(5) DESIGNATION OF LEAD AGENCY.—The Secretary of the 

Treasury shall designate, as appropriate, a member or mem-
bers of the Committee to be the lead agency or agencies on be-
half of the Committee—

(A) for each covered transaction, and for negotiating 
any mitigation agreements or other conditions necessary to 
protect national security; and 

(B) for all matters related to the monitoring of the 
completed transaction, to ensure compliance with such 
agreements or conditions and with this section. 
(6) OTHER MEMBERS.—The chairperson shall consult with 

the heads of such other Federal departments, agencies, and 
independent establishments in any review or investigation 
under subsection (a), as the chairperson determines to be ap-
propriate, on the basis of the facts and circumstances of the 
covered transaction under review or investigation (or the des-
ignee of any such department or agency head). 

(7) MEETINGS.—The Committee shall meet upon the direc-
tion of the President or upon the call of the chairperson, with-
out regard to section 552b of title 5, United States Code (if oth-
erwise applicable). 
(l) ACTIONS BY THE COMMITTEE TO ADDRESS NATIONAL SECU-

RITY RISKS.— 
(1) SUSPENSION OF TRANSACTIONS.—The Committee, acting 

through the chairperson, may suspend a proposed or pending 
covered transaction that may pose a risk to the national secu-
rity of the United States for such time as the covered trans-
action is under review or investigation under subsection (b). 

(2) REFERRAL TO PRESIDENT.—The Committee may, at any 
time during the review or investigation of a covered trans-
action under subsection (b), complete the action of the Com-
mittee with respect to the transaction and refer the transaction 
to the President for action pursuant to subsection (d). 

(3) MITIGATION.— 
(A) AGREEMENTS AND CONDITIONS.— 

(i) IN GENERAL.—The Committee or a lead agency 
may, on behalf of the Committee, negotiate, enter into 
or impose, and enforce any agreement or condition 
with any party to the covered transaction in order to 
mitigate any risk to the national security of the 
United States that arises as a result of the covered 
transaction. 

(ii) ABANDONMENT OF TRANSACTIONS.—If a party 
to a covered transaction has voluntarily chosen to 
abandon the transaction, the Committee or lead agen-
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cy, as the case may be, may negotiate, enter into or 
impose, and enforce any agreement or condition with 
any party to the covered transaction for purposes of ef-
fectuating such abandonment and mitigating any risk 
to the national security of the United States that 
arises as a result of the covered transaction. 

(iii) AGREEMENTS AND CONDITIONS RELATING TO 
COMPLETED TRANSACTIONS.—The Committee or lead 
agency, as the case may be, may negotiate, enter into 
or impose, and enforce any agreement or condition 
with any party to a completed covered transaction in 
order to mitigate any interim risk to the national secu-
rity of the United States that may arise as a result of 
the covered transaction until such time that the Com-
mittee has completed action pursuant to subsection (b) 
or the President has taken action pursuant to sub-
section (d) with respect to the transaction. 
(B) TREATMENT OF OUTDATED AGREEMENTS OR CONDI-

TIONS.—The chairperson and the head of the lead agency 
shall periodically review the appropriateness of an agree-
ment or condition imposed under subparagraph (A) and 
terminate, phase out, or otherwise amend the agreement 
or condition if a threat no longer requires mitigation 
through the agreement or condition. 

(C) LIMITATIONS.—An agreement may not be entered 
into or condition imposed under subparagraph (A) with re-
spect to a covered transaction unless the Committee deter-
mines that the agreement or condition resolves the na-
tional security concerns posed by the transaction, taking 
into consideration whether the agreement or condition is 
reasonably calculated to—

(i) be effective; 
(ii) allow for compliance with the terms of the 

agreement or condition in an appropriately verifiable 
way; and 

(iii) enable effective monitoring of compliance with 
and enforcement of the terms of the agreement or con-
dition. 
(D) JURISDICTION.—The provisions of section 706(b) 

shall apply to any mitigation agreement entered into or 
condition imposed under subparagraph (A). 
(4) RISK-BASED ANALYSIS REQUIRED.— 

(A) IN GENERAL.—Any determination of the Committee 
to suspend a covered transaction under paragraph (1), to 
refer a covered transaction to the President under para-
graph (2), or to negotiate, enter into or impose, or enforce 
any agreement or condition under paragraph (3)(A) with 
respect to a covered transaction, shall be based on a risk-
based analysis, conducted by the Committee, of the effects 
on the national security of the United States of the covered 
transaction, which shall include an assessment of the 
threat, vulnerabilities, and consequences to national secu-
rity related to the transaction. 

(B) ACTIONS OF MEMBERS OF THE COMMITTEE.— 
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(i) IN GENERAL.—Any member of the Committee 
who concludes that a covered transaction poses an un-
resolved national security concern shall recommend to 
the Committee that the Committee suspend the trans-
action under paragraph (1), refer the transaction to 
the President under paragraph (2), or negotiate, enter 
into or impose, or enforce any agreement or condition 
under paragraph (3)(A) with respect to the trans-
action. In making that recommendation, the member 
shall propose or contribute to the risk-based analysis 
required by subparagraph (A). 

(ii) FAILURE TO REACH CONSENSUS.—If the Com-
mittee fails to reach consensus with respect to a rec-
ommendation under clause (i) regarding a covered 
transaction, the members of the Committee who sup-
port an alternative recommendation shall produce—

(I) a written statement justifying the alter-
native recommendation; and 

(II) as appropriate, a risk-based analysis that 
supports the alternative recommendation. 

(C) DEFINITIONS.—For purposes of subparagraph (A), 
the terms ‘‘threat’’, ‘‘vulnerabilities’’, and ‘‘consequences to 
national security’’ shall have the meanings given those 
terms by the Committee by regulation. 
(5) TRACKING AUTHORITY FOR WITHDRAWN NOTICES.— 

(A) IN GENERAL.—If any written notice of a covered 
transaction that was submitted to the Committee under 
this section is withdrawn before any review or investiga-
tion by the Committee under subsection (b) is completed, 
the Committee shall establish, as appropriate—

(i) interim protections to address specific concerns 
with such transaction that have been raised in connec-
tion with any such review or investigation pending 
any resubmission of any written notice under this sec-
tion with respect to such transaction and further ac-
tion by the President under this section; 

(ii) specific time frames for resubmitting any such 
written notice; and 

(iii) a process for tracking any actions that may be 
taken by any party to the transaction, in connection 
with the transaction, before the notice referred to in 
clause (ii) is resubmitted. 
(B) DESIGNATION OF AGENCY.—The lead agency, other 

than any entity of the intelligence community, shall, on be-
half of the Committee, ensure that the requirements of 
subparagraph (A) with respect to any covered transaction 
that is subject to such subparagraph are met. 
(6) NEGOTIATION, MODIFICATION, MONITORING, AND EN-

FORCEMENT.— 
(A) DESIGNATION OF LEAD AGENCY.—The lead agency 

shall negotiate, modify, monitor, and enforce, on behalf of 
the Committee, any agreement entered into or condition 
imposed under paragraph (3) with respect to a covered 
transaction, based on the expertise with and knowledge of 
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the issues related to such transaction on the part of the 
designated department or agency. The lead agency may, at 
its discretion, seek and receive the assistance of other de-
partments or agencies in carrying out the purposes of this 
paragraph. 

(B) REPORTING BY DESIGNATED AGENCY.—The lead 
agency in connection with any agreement entered into or 
condition imposed with respect to a covered transaction 
shall— 

(i) provide periodic reports to the Committee on 
any material modification to any such agreement or 
condition imposed with respect to the transaction; and 

(ii) ensure that any material modification to any 
such agreement or condition is reported to the Director 
of National Intelligence, the Attorney General of the 
United States, and any other Federal department or 
agency that may have a material interest in such 
modification. 
(C) COMPLIANCE PLANS.— 

(i) IN GENERAL.—In the case of a covered trans-
action with respect to which an agreement is entered 
into under paragraph (3)(A), the Committee or lead 
agency, as the case may be, shall formulate, adhere to, 
and keep updated a plan for monitoring compliance 
with the agreement. 

(ii) ELEMENTS.—Each plan required by clause (i) 
with respect to an agreement entered into under para-
graph (3)(A) shall include an explanation of—

(I) which member of the Committee will have 
primary responsibility for monitoring compliance 
with the agreement; 

(II) how compliance with the agreement will 
be monitored; 

(III) how frequently compliance reviews will 
be conducted; 

(IV) whether an independent entity will be 
utilized under subparagraph (E) to conduct com-
pliance reviews; and 

(V) what actions will be taken if the parties 
fail to cooperate regarding monitoring compliance 
with the agreement. 

(D) EFFECT OF LACK OF COMPLIANCE.—If, at any time 
after a mitigation agreement or condition is entered into or 
imposed under paragraph (3)(A), the Committee or lead 
agency, as the case may be, determines that a party or 
parties to the agreement or condition are not in compliance 
with the terms of the agreement or condition, the Com-
mittee or lead agency may, in addition to the authority of 
the Committee to impose penalties pursuant to subsection 
(h)(3) and to unilaterally initiate a review of any covered 
transaction under subsection (b)(1)(D)(iii)—

(i) negotiate a plan of action for the party or par-
ties to remediate the lack of compliance, with failure 
to abide by the plan or otherwise remediate the lack 
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of compliance serving as the basis for the Committee 
to find a material breach of the agreement or condi-
tion; 

(ii) require that the party or parties submit a writ-
ten notice under clause (i) of subsection (b)(1)(C) or a 
declaration under clause (v) of that subsection with re-
spect to a covered transaction initiated after the date 
of the determination of noncompliance and before the 
date that is 5 years after the date of the determination 
to the Committee to initiate a review of the trans-
action under subsection (b); or 

(iii) seek injunctive relief. 
(E) USE OF INDEPENDENT ENTITIES TO MONITOR COM-

PLIANCE.—If the parties to an agreement entered into 
under paragraph (3)(A) enter into a contract with an inde-
pendent entity from outside the United States Government 
for the purpose of monitoring compliance with the agree-
ment, the Committee shall take such action as is necessary 
to prevent a conflict of interest from arising by ensuring 
that the independent entity owes no fiduciary duty to the 
parties. 

(F) SUCCESSORS AND ASSIGNS.—Any agreement or con-
dition entered into or imposed under paragraph (3)(A) 
shall be considered binding on all successors and assigns 
unless and until the agreement or condition terminates on 
its own terms or is otherwise terminated by the Committee 
in its sole discretion. 

(G) ADDITIONAL COMPLIANCE MEASURES.—Subject to 
subparagraphs (A) through (F), the Committee shall de-
velop and agree upon methods for evaluating compliance 
with any agreement entered into or condition imposed 
with respect to a covered transaction that will allow the 
Committee to adequately ensure compliance without un-
necessarily diverting Committee resources from assessing 
any new covered transaction for which a written notice 
under clause (i) of subsection (b)(1)(C) or declaration under 
clause (v) of that subsection has been filed, and if nec-
essary, reaching a mitigation agreement with or imposing 
a condition on a party to such covered transaction or any 
covered transaction for which a review has been reopened 
for any reason. 

(m) ANNUAL REPORT TO CONGRESS.— 
(1) IN GENERAL.—The chairperson shall transmit a report 

to the chairman and ranking member of the committee of juris-
diction in the Senate and the House of Representatives, before 
July 31 of each year on all of the reviews and investigations 
of covered transactions completed under subsection (b) during 
the 12-month period covered by the report. 

(2) CONTENTS OF REPORT RELATING TO COVERED TRANS-
ACTIONS.—The annual report under paragraph (1) shall contain 
the following information, with respect to each covered trans-
action, for the reporting period: 
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(A) A list of all notices filed and all reviews or inves-
tigations of covered transactions completed during the pe-
riod, with—

(i) a description of the outcome of each review or 
investigation, including whether an agreement was en-
tered into or condition was imposed under subsection 
(l)(3)(A) with respect to the transaction being reviewed 
or investigated, and whether the President took any 
action under this section with respect to that trans-
action; 

(ii) basic information on each party to each such 
transaction; 

(iii) the nature of the business activities or prod-
ucts of the United States business with which the 
transaction was entered into or intended to be entered 
into; and 

(iv) information about any withdrawal from the 
process. 
(B) Specific, cumulative, and, as appropriate, trend in-

formation on the numbers of filings, investigations, with-
drawals, and decisions or actions by the President under 
this section. 

(C) Cumulative and, as appropriate, trend information 
on the business sectors involved in the filings which have 
been made, and the countries from which the investments 
have originated. 

(D) Information on whether companies that withdrew 
notices to the Committee in accordance with subsection 
(b)(1)(C)(ii) have later refiled such notices, or, alter-
natively, abandoned the transaction. 

(E) The types of security arrangements and conditions 
the Committee has used to mitigate national security con-
cerns about a transaction, including a discussion of the 
methods that the Committee and any lead agency are 
using to determine compliance with such arrangements or 
conditions. 

(F) A detailed discussion of all perceived adverse ef-
fects of covered transactions on the national security or 
critical infrastructure of the United States that the Com-
mittee will take into account in its deliberations during 
the period before delivery of the next report, to the extent 
possible. 

(G) Statistics on compliance plans conducted and ac-
tions taken by the Committee under subsection (l)(6), in-
cluding subparagraph (D) of that subsection, during that 
period, a general assessment of the compliance of parties 
with agreements entered into and conditions imposed 
under subsection (l)(3)(A) that are in effect during that pe-
riod, including a description of any actions taken by the 
Committee to impose penalties or initiate a unilateral re-
view pursuant to subsection (b)(1)(D)(iii), and any rec-
ommendations for improving the enforcement of such 
agreements and conditions. 
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(H) Cumulative and, as appropriate, trend information 
on the number of declarations filed under subsection 
(b)(1)(C)(v), the actions taken by the Committee in re-
sponse to those declarations, the business sectors involved 
in those declarations, and the countries involved in those 
declarations. 

(I) A description of—
(i) the methods used by the Committee to identify 

non-notified and non-declared transactions under sub-
section (b)(1)(H); 

(ii) potential methods to improve such identifica-
tion and the resources required to do so; and 

(iii) the number of transactions identified through 
the process established under that subsection during 
the reporting period and the number of such trans-
actions flagged for further review. 
(J) A summary of the hiring practices and policies of 

the Committee pursuant to subsection (k)(4). 
(K) A list of the waivers granted by the Committee 

under subsection (b)(1)(C)(v)(IV)(bb)(CC). 
(3) CONTENTS OF REPORT RELATING TO CRITICAL TECH-

NOLOGIES.—In order to assist Congress in its oversight respon-
sibilities with respect to this section, the President and such 
agencies as the President shall designate shall include in the 
annual report submitted under paragraph (1)—

(A) an evaluation of whether there is credible evidence 
of a coordinated strategy by 1 or more countries or compa-
nies to acquire United States companies involved in re-
search, development, or production of critical technologies 
for which the United States is a leading producer; 

(B) an evaluation of whether there are industrial espi-
onage activities directed or directly assisted by foreign gov-
ernments against private United States companies aimed 
at obtaining commercial secrets related to critical tech-
nologies; and 

(C) a description of the technologies recommended by 
the chairperson under subsection (a)(6)(B) for identifica-
tion under the interagency process set forth in section 
1758(a) of the Export Control Reform Act of 2018. 
(4) FORM OF REPORT.— 

(A) IN GENERAL.—All appropriate portions of the an-
nual report under paragraph (1) may be classified. An un-
classified version of the report, as appropriate, consistent 
with safeguarding national security and privacy, shall be 
made available to the public. 

(B) INCLUSION IN CLASSIFIED VERSION.—If the Com-
mittee recommends that the President suspend or prohibit 
a covered transaction because the transaction threatens to 
impair the national security of the United States, the Com-
mittee shall, in the classified version of the report required 
under paragraph (1), notify Congress of the recommenda-
tion and, upon request, provide a classified briefing on the 
recommendation. 
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(C) INCLUSIONS IN UNCLASSIFIED VERSION.—The un-
classified version of the report required under paragraph 
(1) shall include, with respect to covered transactions for 
the reporting period—

(i) the number of notices submitted under sub-
section (b)(1)(C)(i); 

(ii) the number of declarations submitted under 
subsection (b)(1)(C)(v) and the number of such declara-
tions that were required under subclause (IV) of that 
subsection; 

(iii) the number of declarations submitted under 
subsection (b)(1)(C)(v) for which the Committee re-
quired resubmission as notices under subsection 
(b)(1)(C)(i); 

(iv) the average number of days that elapsed be-
tween submission of a declaration under subsection 
(b)(1)(C)(v) and the acceptance of the declaration by 
the Committee; 

(v) the median and average number of days that 
elapsed between acceptance of a declaration by the 
Committee and a response described in subsection 
(b)(1)(C)(v)(III); 

(vi) information on the time it took the Committee 
to provide comments on, or to accept, notices sub-
mitted under subsection (b)(1)(C)(i), including—

(I) the average number of business days that 
elapsed between the date of submission of a draft 
notice and the date on which the Committee pro-
vided written comments on the draft notice; 

(II) the average number of business days that 
elapsed between the date of submission of a for-
mal written notice and the date on which the 
Committee accepted or provided written comments 
on the formal written notice; and 

(III) if the average number of business days 
for a response by the Committee reported under 
subclause (I) or (II) exceeded 10 business days—

(aa) an explanation of the causes of such 
delays, including whether such delays are 
caused by resource shortages, unusual fluc-
tuations in the volume of notices, transaction 
characteristics, or other factors; and 

(bb) an explanation of the steps that the 
Committee anticipates taking to mitigate the 
causes of such delays and otherwise to im-
prove the ability of the Committee to provide 
comments on, or to accept, notices within 10 
business days; 

(vii) the number of reviews or investigations con-
ducted under subsection (b); 

(viii) the number of investigations that were sub-
ject to an extension under subsection (b)(2)(C)(ii); 

(ix) information on the duration of those reviews 
and investigations, including the median and average 
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number of days required to complete those reviews 
and investigations; 

(x) the number of notices submitted under sub-
section (b)(1)(C)(i) and declarations submitted under 
subsection (b)(1)(C)(v) that were rejected by the Com-
mittee; 

(xi) the number of such notices and declarations 
that were withdrawn by a party to the covered trans-
action; 

(xii) the number of such withdrawals that were 
followed by the submission of a subsequent such notice 
or declaration relating to a substantially similar cov-
ered transaction; and 

(xiii) such other specific, cumulative, or trend in-
formation that the Committee determines is advisable 
to provide for an assessment of the time required for 
reviews and investigations of covered transactions 
under this section. 

(n) CERTIFICATION OF NOTICES AND ASSURANCES.— 
(1) IN GENERAL.—Each notice, and any followup informa-

tion, submitted under this section and regulations prescribed 
under this section to the President or the Committee by a 
party to a covered transaction, and any information submitted 
by any such party in connection with any action for which a 
report is required pursuant to paragraph (6)(B) of subsection 
(l), with respect to the implementation of any mitigation agree-
ment or condition described in paragraph (3)(A) of subsection 
(l), or any material change in circumstances, shall be accom-
panied by a written statement by the chief executive officer or 
the designee of the person required to submit such notice or in-
formation certifying that, to the best of the knowledge and be-
lief of that person—

(A) the notice or information submitted fully complies 
with the requirements of this section or such regulation, 
agreement, or condition; and 

(B) the notice or information is accurate and complete 
in all material respects. 
(2) EFFECT OF FAILURE TO SUBMIT.—The Committee may 

not complete a review under this section of a covered trans-
action and may recommend to the President that the President 
suspend or prohibit the transaction under subsection (d) if the 
Committee determines that a party to the transaction has—

(A) failed to submit a statement required by para-
graph (1); or 

(B) included false or misleading information in a no-
tice or information described in paragraph (1) or omitted 
material information from such notice or information. 
(3) APPLICABILITY OF LAW ON FRAUD AND FALSE STATE-

MENTS.—The Committee shall prescribe regulations expressly 
providing for the application of section 1001 of title 18, United 
States Code, to all information provided to the Committee 
under this section by any party to a covered transaction. 
(o) TESTIMONY.— 
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(1) IN GENERAL.—Not later than March 31 of each year, 
the chairperson, or the designee of the chairperson, shall ap-
pear before the Committee on Financial Services of the House 
of Representatives and the Committee on Banking, Housing, 
and Urban Affairs of the Senate to present testimony on—

(A) anticipated resources necessary for operations of 
the Committee in the following fiscal year at each of the 
departments or agencies represented on the Committee; 

(B) the adequacy of appropriations for the Committee 
in the current and the previous fiscal year to—

(i) ensure that thorough reviews and investiga-
tions are completed as expeditiously as possible; 

(ii) monitor and enforce mitigation agreements; 
and 

(iii) identify covered transactions for which a no-
tice under clause (i) of subsection (b)(1)(C) or a dec-
laration under clause (v) of that subsection was not 
submitted to the Committee; 
(C) management efforts to strengthen the ability of the 

Committee to meet the requirements of this section; and 
(D) activities of the Committee undertaken in order 

to—
(i) educate the business community, with a par-

ticular focus on the technology sector and other sectors 
of importance to national security, on the goals and 
operations of the Committee; 

(ii) disseminate to the governments of countries 
that are allies or partners of the United States best 
practices of the Committee that—

(I) strengthen national security reviews of rel-
evant investment transactions; and 

(II) expedite such reviews when appropriate; 
and 
(iii) promote openness to foreign investment, con-

sistent with national security considerations. 
(2) SUNSET.—This subsection shall have no force or effect 

on or after the date that is 7 years after the date of the enact-
ment of the Foreign Investment Risk Review Modernization 
Act of 2018. 
(p) FUNDING.— 

(1) ESTABLISHMENT OF FUND.—There is established in the 
Treasury of the United States a fund, to be known as the 
‘‘Committee on Foreign Investment in the United States Fund’’ 
(in this subsection referred to as the ‘‘Fund’’), to be adminis-
tered by the chairperson. 

(2) AUTHORIZATION OF APPROPRIATIONS FOR THE COM-
MITTEE.—There are authorized to be appropriated to the Fund 
for each of fiscal years 2019 through 2023 $20,000,000 to per-
form the functions of the Committee. 

(3) FILING FEES.— 
(A) IN GENERAL.—The Committee may assess and col-

lect a fee in an amount determined by the Committee in 
regulations, to the extent provided in advance in appro-
priations Acts, without regard to section 9701 of title 31, 
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United States Code, and subject to subparagraph (B), with 
respect to each covered transaction for which a written no-
tice is submitted to the Committee under subsection 
(b)(1)(C)(i). The total amount of fees collected under this 
paragraph may not exceed the costs of administering this 
section. 

(B) DETERMINATION OF AMOUNT OF FEE.— 
(i) IN GENERAL.—The amount of the fee to be as-

sessed under subparagraph (A) with respect to a cov-
ered transaction—

(I) may not exceed an amount equal to the 
lesser of—

(aa) 1 percent of the value of the trans-
action; or 

(bb) $300,000, adjusted annually for infla-
tion pursuant to regulations prescribed by the 
Committee; and 
(II) shall be based on the value of the trans-

action, taking into account—
(aa) the effect of the fee on small business 

concerns (as defined in section 3 of the Small 
Business Act (15 U.S.C. 632)); 

(bb) the expenses of the Committee asso-
ciated with conducting activities under this 
section; 

(cc) the effect of the fee on foreign invest-
ment; and 

(dd) such other matters as the Committee 
considers appropriate. 

(ii) UPDATES.—The Committee shall periodically 
reconsider and adjust the amount of the fee to be as-
sessed under subparagraph (A) with respect to a cov-
ered transaction to ensure that the amount of the fee 
does not exceed the costs of administering this section 
and otherwise remains appropriate. 
(C) DEPOSIT AND AVAILABILITY OF FEES.—Notwith-

standing section 3302 of title 31, United States Code, fees 
collected under subparagraph (A) shall—

(i) be deposited into the Fund solely for use in car-
rying out activities under this section; 

(ii) to the extent and in the amounts provided in 
advance in appropriations Acts, be available to the 
chairperson; 

(iii) remain available until expended; and 
(iv) be in addition to any appropriations made 

available to the members of the Committee. 
(D) STUDY ON PRIORITIZATION FEE.— 

(i) IN GENERAL.—Not later than 270 days after the 
date of the enactment of the Foreign Investment Risk 
Review Modernization Act of 2018, the chairperson, in 
consultation with the Committee, shall complete a 
study of the feasibility and merits of establishing a fee 
or fee scale to prioritize the timing of the response of 
the Committee to a draft or formal written notice dur-
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ing the period before the Committee accepts the for-
mal written notice under subsection (b)(1)(C)(i), in the 
event that the Committee is unable to respond during 
the time required by subclause (II) of that subsection 
because of an unusually large influx of notices, or for 
other reasons. 

(ii) SUBMISSION TO CONGRESS.—After completing 
the study required by clause (i), the chairperson, or a 
designee of the chairperson, shall submit to the Com-
mittee on Banking, Housing, and Urban Affairs of the 
Senate and the Committee on Financial Services of 
the House of Representatives a report on the findings 
of the study. 

(4) TRANSFER OF FUNDS.—To the extent provided in ad-
vance in appropriations Acts, the chairperson may transfer any 
amounts in the Fund to any other department or agency rep-
resented on the Committee for the purpose of addressing 
emerging needs in carrying out activities under this section. 
Amounts so transferred shall be in addition to any other 
amounts available to that department or agency for that pur-
pose. 
(q) CENTRALIZATION OF CERTAIN COMMITTEE FUNCTIONS.— 

(1) IN GENERAL.—The chairperson, in consultation with the 
Committee, may centralize certain functions of the Committee 
within the Department of the Treasury for the purpose of en-
hancing interagency coordination and collaboration in carrying 
out the functions of the Committee under this section. 

(2) FUNCTIONS.—Functions that may be centralized under 
paragraph (1) include identifying non-notified and non-declared 
transactions pursuant to subsection (b)(1)(H), and other func-
tions as determined by the chairperson and the Committee. 

(3) RULE OF CONSTRUCTION.—Nothing in this section shall 
be construed as limiting the authority of any department or 
agency represented on the Committee to represent its own in-
terests before the Committee.

ø50 U.S.C. 4565¿

SEC. 722. DEFENSE PRODUCTION ACT COMMITTEE. 
(a) COMMITTEE ESTABLISHED.—There is established the De-

fense Production Act Committee (in this section referred to as the 
‘‘Committee’’), which shall coordinate and plan for on the effective 
use of the priorities and allocations authorities under this Act by 
the departments, agencies, and independent establishments of the 
Federal Government to which the President has delegated author-
ity under this Act. 

(b) MEMBERSHIP.— 
(1) IN GENERAL.—The members of the Committee shall 

be—
(A) the head of each Federal agency to which the 

President has delegated authority under this Act; and 
(B) the Chairperson of the Council of Economic Advi-

sors. 
(2) The Chairperson of the Committee shall be the head of 

the agency to which the President has delegated primary re-
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sponsibility for government-wide coordination of the authori-
ties in this Act. 
(c) COORDINATION OF COMMITTEE ACTIVITIES.—The Chair-

person shall appoint one person to coordinate all of the activities 
of the Committee, and such person shall—

(1) be a full-time employee of the Federal Government; 
(2) report to the Chairperson; and 
(3) carry out such activities relating to the Committee as 

the Chairperson may determine appropriate. 
(d) REPORT.—The Committee shall issue a report each year by 

March 31 to the Committee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Financial Services of the 
House of Representatives a report signed by the Chairperson that 
contains—

(1) a description of the contingency planning by each de-
partment, agency, or independent establishment of the Federal 
Government to which the President has delegated authority 
under this Act for events that might require the use of the pri-
orities and allocations authorities; 

(2) recommendations for the effective use of the priorities 
and allocations authorities in this Act in a manner consistent 
with the statement of policy under section 2(b); 

(3) recommendations for legislation actions, as appropriate, 
to support the effective use of the priorities and allocations au-
thorities in this Act; 

(4) recommendations for improving information sharing be-
tween departments, agencies, and independent establishments 
of the Federal Government relating to the use of the priorities 
and allocations authorities in this Act; 

(5) up-to-date copies of the rules described under section 
101(d)(1); and 

(6) short attestations signed by each member of the Com-
mittee stating their concurrence in the report. 
(e) FEDERAL ADVISORY COMMITTEE ACT.—The provisions of the 

Federal Advisory Committee Act (5 U.S.C. App.) shall not apply to 
the Committee.

ø50 U.S.C. 4567¿

SEC. 723. ANNUAL REPORT ON IMPACT OF OFFSETS. 
(a) REPORT REQUIRED.— 

(1) IN GENERAL.—The President shall submit to the Com-
mittee on Banking, Housing, and Urban Affairs of the Senate 
and the Committee on Financial Services of the House of Rep-
resentatives, a detailed annual report on the impact of offsets 
on the defense preparedness, industrial competitiveness, em-
ployment, and trade of the United States. 

(2) DUTIES OF THE SECRETARY OF COMMERCE.—The Sec-
retary of Commerce (hereafter in this subsection referred to as 
the ‘‘Secretary’’) shall—

(A) prepare the report required by paragraph (1); 
(B) consult with the Secretary of Defense, the Sec-

retary of the Treasury, the Secretary of State, and the 
United States Trade Representative in connection with the 
preparation of such report; and 
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(C) function as the President’s Executive Agent for 
carrying out this section. 

(b) INTERAGENCY STUDIES AND RELATED DATA.— 
(1) PURPOSE OF REPORT.—Each report required under sub-

section (a) shall identify the cumulative effects of offset agree-
ments on—

(A) the full range of domestic defense productive capa-
bility (with special attention paid to the firms serving as 
lower-tier subcontractors or suppliers); and 

(B) the domestic defense technology base as a con-
sequence of the technology transfers associated with such 
offset agreements. 
(2) USE OF DATA.—Data developed or compiled by any 

agency while conducting any interagency study or other inde-
pendent study or analysis shall be made available to the Sec-
retary to facilitate the execution of the Secretary’s responsibil-
ities with respect to trade offset and countertrade policy devel-
opment. 
(c) NOTICE OF OFFSET AGREEMENTS.— 

(1) IN GENERAL.—If a United States firm enters into a con-
tract for the sale of a weapon system or defense-related item 
to a foreign country or foreign firm and such contract is subject 
to an offset agreement exceeding $5,000,000 in value, such 
firm shall furnish to the official designated in the regulations 
promulgated pursuant to paragraph (2) information concerning 
such sale. 

(2) REGULATIONS.—The information to be furnished under 
paragraph (1) shall be prescribed in regulations promulgated 
by the Secretary. Such regulations shall provide protection 
from public disclosure for such information, unless public dis-
closure is subsequently specifically authorized by the firm fur-
nishing the information. 
(d) CONTENTS OF REPORT.— 

(1) IN GENERAL.—Each report under subsection (a) shall 
include—

(A) a net assessment of the elements of the industrial 
base and technology base covered by the report; 

(B) recommendations for appropriate remedial action 
under the authority of this Act, or other law or regula-
tions; 

(C) a summary of the findings and recommendations 
of any interagency studies conducted during the reporting 
period under subsection (b); 

(D) a summary of offset arrangements concluded dur-
ing the reporting period for which information has been 
furnished pursuant to subsection (c); and 

(E) a summary and analysis of any bilateral and mul-
tilateral negotiations relating to the use of offsets com-
pleted during the reporting period. 
(2) ALTERNATIVE FINDINGS OR RECOMMENDATIONS.—Each 

report required under this section shall include any alternative 
findings or recommendations offered by any departmental Sec-
retary, agency head, or the United States Trade Representa-
tive to the Secretary. 
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(e) UTILIZATION OF ANNUAL REPORT IN NEGOTIATIONS.—The 
findings and recommendations of the reports required by sub-
section (a), and any interagency reports and analyses shall be con-
sidered by representatives of the United States during bilateral 
and multilateral negotiations to minimize the adverse effects of off-
sets.

ø50 U.S.C. 4568¿
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